INDEX. 


A 


ACTION FOR POSSESSION OF PERSONAL PROPERTY. 
See CLaim AND DELIVERY OF PERSONAL PROPERTY. 


ADMINISTRATION. 


1. A guardian died and a final settlement of his guardianship was made by 
his administrator, and by such settlement a certain sum of money was 
found to be due to the ward; held, in a suit on the guardian’s bond, 
that this settlement by the guardian’s administrator was binding on his 
estate, and created a prima facie liability on the part of his sureties. 
State, to use of Brent, v. Grace’s Adm’r, 87. 

. A conveyance made in fraud of creditors is valid as against the grantor 
and his heirs; it can not be impeached by his administrator. George v. 
Williamson, 190. 

. A county or probate court has no jurisdiction, in such case, on the appli- 
cation of the administrator, though made at the instance of creditors, to 
order a sale of the land for the payment of debts. Id. 

. The fact that an executor, in applying to a county court for an order 
directing the reservation of the personal estate and a sale of real 
estate for the payment of debts, omits to bring to the notice of the 
court the will of the testator of record in said court, in which he directs 
that all his debts should be paid out of the personal effects of his estate, 
will not of itself affect the executor with a fraudulent intent in procur- 
ing the order. Overton v. Webster, 332. 

. Where the interests of two estates in course of settlement conflict— 
as where there is a demand in behalf of one estate to be presented for 
allowance against the other—the same person can not act as the admin- 
istrator of both estates in the matter of obtaining an allowance ofthe 
demand ; should a demand be allowed under such circumstances against 
one of the estates, the proceeding will be regarded as a nullity. State, 
to the use, §c., v. Bidlingmaier, 483. 


ADMINISTRATOR. 
See Evipence, 9, 10. 


1. Where a suit is brought for foreclosure of a mortgage the administrator 
of the mortgagor, being a party thereto, should defend the suit; his 
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ADMINISTRA TOR—( Continued.) 


omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader v. Cadwallader, 76. 

2. Where proceedings are instituted to condemn and appropriate private 
property to public uses, notice thereof should be given to the owner 
of such property. City of Boonville v. Ormrod’s, Adm’r, 1938. 

3. Notice of such proceeding given to an administrator will not be notice 
to the heirs; notice must be given to the heirs. Jd. 

4. The city of Boonville instituted proceedings under its charter to con- 
demn real estate belonging to an intestate’s estate, and notice of such 
proceedings was given to the administrator and not to the heirs ; held, 
that the proceedings were invalid for want of notice to the heirs. Zd. 


ADMINISTRATOR’S BOND. 


1. An action upon an administrator’s bond must be brought in the name of 
the state. Sickles v. McManus, 28. 


AGENT. 
See PRINCIPAL AND AGENT. 


AGREEMENT. 
See AprpEAL Bonp. Covenant. Statute OF Fraups. MovrTvuatity 
OF CONTRACTS. VENDORS AND PuRCHASERS, 6. ASSIGNMENT. 


1. Where a slave is hired for a fixed period, the hire to be paid at the ex- 
piration of the period, the master can recover nothing for the services 
of his slave if without legal cause he takes his slave away before the 
expiration of the contract term of service. (Caldwell v. Dickson, 17 
Mo. 575, affirmed.) Caldwell v. Dickson, 60. 

2. Where one agrees to construct a plank road and fails to complete the 
same in the manner prescribed in the contract, he can only recover, if 
at all, on a quantum meruit. Barcus v. Hannibal, Ralls County and Paris 
Plank Road Co., 102. 

8. The value of the work done must, in such case, be adjusted upon the 
theory that the work, if it had been completed according to the contract, 
would be worth the contract price. Jd. 

4. An engineer of a plank road company, who has power under the con- 
tract for the construction of the road to control the contractor, and whose 
duty it is, among other things, after the road is completed, to make an 
estimate of all the work done, has no power, if it be found that the 
road has not been built according to contract, to bind the company to 
adjust the matter in any particular mode. Jd. 

5. An agreement to pay a certain sum for services rendered in securing a 
commutation of the sentence of a convict so soon as the commutation 
should take place, is void as against public policy. Kribben v. Hay- 
craft, 396. 

6. A. assigned his goods and stock in trade to B. for the benefit of his 
creditors ; C. commenced a suit by attachment against A. and attached 
the goods assigned in the hands of B., and summoned B. as a gar- 
nishee ; B., to obtain a surrender to himself of the goods attached, ex- 
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AGREEMENT—( Continued.) 


ecuted a bond in favor of C., of which the condition is as follows: 
‘“‘The condition of the above obligation is such, that, whereas the said 
obligee has commenced suit in the St. Louis court of common pleas, by 
attachment, returnable, &c., against A.; and whereas the sheriff of St. 
Louis county has by virtue of said attachment seized upon and taken 
into possession a part of the stock of merchandise embraced in a deed 
of assignment from said A. to B., and has also summoned said B. as 
garnishee in said court; and whereas said obligee has directed and 
will cause the sheriff of St. Louis county to deliver and yield up to 
said B. the goods and merchandise so by him the said sheriff levied on 
by virtue of said writ of attachment: Now, if said obligee should fail 
to sustain his said suit so commenced by attachment as aforesaid—or if 
said obligee should sustain his said suit so commenced by attachment 
as aforesaid and obtain judgment against said B. as garnishee of A., 
and the said B. shall within thirty days thereafter pay the amount of 
such judgment to said obligee—then this obligation to be void. It is 
understood that - by judgment is meant final judgment, and that the 
said B. will, in fulfillment of the condition of this obligation, pay any 
judgment which may be rendered in the attachment suit aforesaid against said 
A., or against himself as garnishee of said,” §c. Held, that the contin- 
gency provided for in the condition of the bond was a failure, on the 
part of B., to pay such a judgment in the attachment suit as would 
reach the property attached; that is, one against himself; not a general 
judgment against A. Hardcastle v. Hickman, 475. 


ALIEN. 


1. An alien residing in a foreign country can not-take land by descent in 
this state. Wacker v. Wacker, 426. 


ALIMONY. 
See Divorce. 


APPEAL BOND. 


1. In the case of an appeal from a justice’s court to the St. Louis land 
court, the appellants (the defendants) instead of naming in the recog- 
nizance each of the plaintiffs, simply acknowledged therein an indebt- 
edness ‘to Maria Smith and others, the plaintiffs in this suit.” One 
of the clauses of the condition of the recognizance was the following : 
“Or if, on the trial anew in the land court [the proper appellate court] 
or the law commissioner’s court, judgment be given against the appel- 
lants and they shall satisfy such judgment.” Held, that the recogni- 
zance was sufficient. Smith v. Montreil, 578. 


APPLICATION OF PAYMENTS. 


1. Where a county collector—who serves two successive terms with two 
different sets of securities on his official bonds—in making payments 
during his second term into the county treasury, appropriates and ap- 
plies such payments, although made out of the revenue of the second 
term, to the extinguishment of liabilities incurred by him during his 
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APPLICATION OF PAYMENTS—( Continued.) 


first official term, the misappropriation will be binding on the securities 
in the second bond, if the county treasurer receives the money in good 
faith. State, to use of Buchanan County, v. Smith, 226. 

2. So also where, although the collector makes no appropriation, the treas- 
urer in good faith applies the payments to the extinguishment of the 
liabilities of the first term. Id. 

3. Where the law makes the appropriation in such cases, it will, as between 
the different sets of securities, appropriate the revenues of each official 
term to the satisfaction of the liabilities incurred during that term. Jd 

4. It will not be presumed, as a matter of law, that all payments made by 
the collector into the treasury after the second term commences are 
made on account of the revenue of the second term ; he may make pay- 
ments before he becomes chargeable with any sums received from the 
revenue of the second term. Id. 

5. Settlements made with the county court by the county collector are 
only prima facie evidence of liability on the part of his securities. Jd. 

6. Where a collector serves for two successive terms and is sued on his se- 
cond official bond, it will not be presumed, as a matter of law, in the 
absence of proof, that all payments made by him into the treasury 
during the second fiscal year are made out of moneys collected by him 
from the revenue of that year and in extinguishment of his liabili- 
ties as collector incurred during that year. City of St. Joseph v. Mer- 
lat, 238. ~* 


ARREST OF JUDGMENT. 
See Practice anp PROCEEDINGS IN CRIMINAL Cases, 2. 


ASSAULT AND BATTERY. 
See Justices’ Courts, 3. 

1. Justices of the peace have no jurisdiction, under the “act to define the 
jurisdiction and regulate the proceedings of justices’ courts in cases of 
breaches of the peace” (R. C. 1855, p. 977), in cases of assault and bat- 
tery, unless the offence be committed in their respective counties. State 
v. Metzger, 65. 

2. An acquittal on an indictment for a felonious assault will not bar a 
prosecution, before a justice of the peace, for acommon assault. State 
v. Wightman, 515. 

3. Where, however, the complaint made before the justice of the peace 
charges an indictable offence above the grade of an assault of which 
the justice has jurisdiction, an acquittal upon an indictment for the 
same felony described in the complaint or affidavit will be a bar toa 
further prosecution on such complaint. Jd. 

ASSESSMENT. 
See Tax. 

ASSIGNMENT. 
See WarRANTY. 

1. During the pendency of a suit on a promissory note, the plaintiff, to 
secure a note executed by him in favor of one A., executed an instru- 














oe 














INDEX. 609 


ASSIGNMENT—( Continued.) 


ment in the following form: [After recitals] “I do by these presents 
transfer, assign and set over to said A. all my right, title, claim and 
interest in and to said suit, or to such judgment as I may obtain against 
said W. in said suit, or so much thereof as may be sufficient to satisfy 
said note first above recited; and I do hereby authorize C., my attor- 
ney in said suit, or the sheriff of said county, whenever said money shall 
be collected of said W., to pay over the same to said A. or so much 
thereof as shall be necessary to satisfy said debt.” Held, that this 
operated as an equitable assignment of the note sued on and gave to 
the assignee a right to control the suit; that W., having notice of the 
assignment, would have no right to compromise the suit without the 
consent of A. Ashley v. Winston, 210. 


ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


1. 


2. 


3. 


4. 


Section 39 of the act concerning voluntary assignments (R. C. 1855, p. 
210) does not invalidate partial assignments for the benefit of a por- 
tion of the creditors of the assignor. Shapleigh v. Baird, 322. 
Partial assignments still being valid notwithstanding said section, it 
operates to overthrow all provisions in such assignments which give 
preferences among the designated creditors. qd. 

An assignment for the benefit of creditors executed in Minnesota and 
valid there, which makes preferences in favor of certain designated 
creditors, will not be enforced by the courts of this state in opposition 
to the claims of a creditor, resident here, who has attached the prop- 
erty previous to notice of the assignment. Bryan v. Brisbin, 423. 

An assignment for the benefit of creditors will not be entirely invali- 
dated by the fact that it contains a provision making preferences as 
among creditors ; the title will pass to the trustee, but, by virtue of 
section 39 of the act concerning voluntary assignments (R. C. 1845, p. 
210), the provision making preferences will be entirely disregarded. 
Id. 


ATTACHMENT. 


2. 


See Justices’ Courts, 9. 
a. 


A promissory note assigned to a wife is subject to attachment for the 
debt of the husband. Hockaday v. Sallee, 219. 

Where the holder of a promissory note, at the request of a surety there- 
on, commences a suit by attachment against the principal debtor, and 
attaches property sufficient to make the debt, a voluntary dismissal of 
the suit will release the surety. Bank of Missouri vy. Matson, 243. 


. Although the writ of attachment in such case should be made returnable 


to the wrong term—as where, within fifteen days of the commence- 
ment of a term of court, the party against whom the writ issues is sum- 
moned to appear at such term—it will not thereby be rendered a nul- 
lity. (Ricnarpson, Judge, dissenting.) Id. 


. Interpleas can be resorted to in attachment suits only where the prop- 


erty attached is personal property. Gordon v. McCurdy, 304. 
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B 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. 


2. 


A promissory note assigned to a wife is subject to attachment for the 
debt of the husband. Hockaday vy. Sallee, 219. 

Where the holder of a promissory note, at the request of a surety there- 
on, commences a suit by attachment against the principal debtor, and 
attaches property sufficient to make the debt, a voluntary dismissal of 
the suit will release the surety. Bank of Missouri v. Matson, 243. 


. An agreement entered into by the payee of a promissory note with the 


maker thereof, that the latter shall have the privilege of renewing, can 
not be set up as a defence to a suit on the note. Bond v. Worley, 253. 


. In an action on a promissory note, an answer, stating that the consider- 


ation of the note was the sale of a certain tract of land, and that the 
plaintiff (the vendor) had not, at the time of the sale, “ title to a portion 
of the land sold,” is insufficient to set up the defence of a partial fail- 


_ ure of consideration. Thompson v. Crutcher, 319. 


. A. bought a tract of land of B. and gave his promissory note payable 


at a specified time for the purchase money; B. at the same time gave 
his title bond to A. conditioned for a conveyance at the time specified 
in the note. Held, that the promise to pay the purchase money, being 
by a distinct and separate instrument, was not dependent upon the cov- 
enant to convey; that B. might maintain an action on the promissory 
note without offering to make a conveyance. Jd. 


. What constitutes due diligence on the part of the holder of a promis- 


sory note in making inquiries to ascertain the place of business or the 
residence of the maker thereof depends upon the circumstances of 
each case. Plahto v. Patchin, 389. 


. A. in acertain suit for the recovery of instalments of interest alleged 


to be due on a promissory note, wherein B., the maker, set up that 
the said note had been fraudulently altered so as to make interest pay- 
able from date, recovered judgment. Held, that said judgment was 
conclusive, as against the maker, as to the question of fraudulent alter- 
ation, in a subsequent suit on the note itself. Edgell v. Sigerson, 683. 


BOATS AND VESSELS. 


1. 


2. 


3. 


The act concerning boats and vessels (R. C. 1845, p. 180,) applies to 
boats and vessels owned in sister states.as well as to those owned in 
Missouri. Yore v. Steamboat C. Bealer, 426. 

The act concerning boats and vessels (R. C. 1845, p. 180), in so far as 
it confers liens in cases of collision occurring in navigating the waters 
of the state of Misssouri, is not in conflict with the constitution of the 
United States. Jd. ; 
A judgment rendered by a justice of the peace of St. Louis county 
against a steamboat may be certified by such justice, under section 32 
of the act concerning boats and vessels (R. C. 1855, p. 311), to the clerk 
of the court of common pleas of said county, and may be enforced as 
other judgments rendered against boats and vessels in said common 
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BOATS AND VESSELS—( Continued.) 


pleas court, although the same had not been certified to the clerk of the 
circuit court. Mooney v. Steamboat Navigator, 522. 


BOND. 


See AGREEMENT, 6. APPEAL Bonp. Cxiamm AND DELIVERY oF PER- 
SONAL PROPERTY. 


BURDEN OF PROOF. 
See Trespass, 3. 


CARE. 
See Rartroap CoRPORATIONS. 


1. The degree of care to be exercised by a railroad company in prevent- 
ing the destruction of property or other injuries must be proportioned 
to the dangerous nature of the means and instruments employed by it. 
Gorman vy. Pacific Railroad, 441. 

2. Though, as a proprietor, a railroad company is under no greater ob- 
ligation to fence its road than any other owner of land is to fence the 
same, if the road be not fenced that fact should be considered in esti- 
mating the degree of care to be exercised by the company. Jd. 


CARONDELET COMMMON. 
See Limitation. Forreiture. Lanps anp Lanp TITLEs. 
CATTLE. 
See Rartroap CoRPORATIONS. 
CAUSE OF ACTION. 
See Lanps anD Lanp TITLEs. 
CHARTER. 
See City or Sr. Lovrs. Practice, 41. 


CIRCUIT COURT OF ST. LOUIS COUNTY. 


1. A proceeding by information in the nature of a quo warranto isa civil 
and not a criminal proceeding; consequently, in the county of St. 
Louis, the circuit court may entertain jurisdiction thereof. State, on 
relation, §c., v. Lingo, 496. 


CITY OF ST. LOUIS. 
See ReEmMovaL FROM OFFICE. 


1. By the thirty-fifth subdivision of the second section of the third article 
of the amended charter of the city of St. Louis, of March 8, 1851, 
(Rev. Ord. 1856, p. 189,) the mayor and city council were empowered 
“to regulate the election of all the elective city officers, and provide for 
removing from office any person holding an office created by this act or 
by ordinance, not otherwise provided for.” The seventh section of the 
fourth article of said charter contained the following provision: “ The 
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CITY OF ST. LOUIS—( Continued.) 


mayor shall have power to nominate, and by and with the consent of 
the board of aldermen to appoint, all city officers not ordered by this act 
to be otherwise appointed ; also, to suspend, and with the consent of 
the board of aldermen to remove, any city officer except those elected 
by the people.” (Rev. Ord. 1856, p. 142.) Held, that the city council 
might, by ordinance, confer upon the mayor the power to suspend a 
city officer elected by the people. State, on relation, gc., v. Lingo, 496. 


CITY COUNCIL. 
See City or Sr. Louis. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


1. 


In suits for the possession of personal property, under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the re- 
plevin act of 1845 (R. C. 1845, p. 922) are applicable so far as it may 
be necessary to resort to them to prevent a failure of justice; the pro- 
visions of said article govern as far as they are applicable. Collins v. 


- Hough, 149. 
. Where, in an action under the 8th article of the practice act of 1849, 


the plaintiff gives a return bond and receives the property sued for, and 
fails to prosecute the action, an assessment of the value of the prop- 
erty and damages for its detention may be made, and judgment against 
the plaintiff rendered, as directed in sections 8 and 9 of the replevin act 
of 1845. Id. 


. Summary statutory proceedings against the securities in the return 


bond must be had under section 9 of the 8th article of the practice act 
of 1849. Jd. 


- Double damages for the detention of the property by the plaintiff can 


not be given against his sureties. Jd. 


. Where there is only an agreement to sell a slave and not a sale executed, 


an action for the possession can not be maintained ; the remedy is an 
action for damages arising from the breach of the contract. Suggett’s 
Adm’r v. Cason’s Adm’r, 221. 


. In an action for the possession of personal. property under article 8 of 


the practice act of 1849(Sess. Acts, 1849, p. 82), the plaintiff can not, by 
taking a nonsuit, prevent a judgment being rendered against him for 
a return of the property, or for damages. Berghoffv. Heckwolff, 511. 


. If the plaintiff should dismiss his suit, and the defendant should omit 


to have the damages assessed or judgment rendered for the return of 
property, the defendant would have a complete remedy by action on 
the bond given by plaintiff under section 3 of article 8 of the prac- 
tice act of 1849. Jd. 


. The condition in such a bond to prosecute the action is a condition to 


prosecute it with effect, that is, with success ; if the plaintiff voluntarily 
takes a nonsuit, this will amount to a breach of such condition, and the 
obligee may in an action on the bond recover full damages, within the 
limit of the penalty, without first obtaining a judgment for the return 


of the property or for damages, Id. 
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CLAIM AND DELIVERY OF PERSONAL PROPERT Y—( Continued.) 


9. In actions in the St. Louis law commissioner’s court for the possession 
ot personal property, under article 8 of the practice act of 1849, although 
the court could not entertain jurisdiction where the value of the property 
claimed exceeds $150, yet, if the plaintiff failed to prosecute his action, 
the law commissioner’s court might have rendered judgment against the 
plaintiff for an amount exceeding $150 and within the penalty of the 
bond given by himself. Id. 


COLOR. 


See SLAVERY. 


CONDEMNATION AND APPROPRIATION OF PRIVATE PROPER- 
TY TO PUBLIC USES. 


1. Where proceedings are. instituted to condemn and appropriate private 
property to public uses, notice thereof should be given to the owner of 
such property. City of Boonville v. Ormrod’s Adm’r, 193. 

2. Notice of such proceeding given to an administrator will not be notice 
to the heirs; notice must be given to the heirs. Jd. 

3. The city of Boonville instituted proceedings under its charter to con- 
demn real estate belonging to an intestate’s estate, and notice of such 
proceedings was given to the administrator and not to the heirs ; held, 
that the proceedings were invalid for want of notice to the heirs. Jd, 


CONFLICT OF LAWS. 


1. An assignment for the benefit of creditors executed in Minnesota and 
valid there, which makes preferences in favor of certain designated 
creditors, will not be enforced by the courts of this state in opposition 
to the claims of a creditor, resident here, who has attached the prop- 
erty previous to notice of the assignment. Bryan v. Brisbin, 423. 


CONSTITUTIONAL LAW. 


See Lotreries, 2. CRIMES AND PUNISHMENTS, 6. RarL_roap Cor- 
PORATIONS, 4, 5. EvipEencer, 14. 


1. The pardoning power belongs exclusively to the executive department 
of the government and can not be exercised by the legislative depart- 
ment. State v. Todd, 175. e 

2. The “act to relieve certain persons from the penalties of an act enti- 
tled ‘an act to regulate dram-shops,’ approved December 13, 1855, (R. 
C. 1855, p. 682,)” approved February 12, 1857, (Sess. Acts, 1857, p. 
60,) releasing all persons, then indicted for violations of the said act to 
regulate dram-shops committed before December 15, 1856, from prose- 
cution, provided each individual shall pay all the costs and a fee of two 
dollars to the circuit attorney—and declaring that whenever any person 
so indicted shall pay said costs and fee, it shall be the duty of the cir- 
cuit judge to order said case to be dismissed—is unconstitutional, it be- 
ing an attempted exercise of the pardoning power, and also an inter- 
ference with the judicial department of the government. (State v. 
Sloss, 25 Mo. 291, affirmed.) Id. 

8. The act concerning boats and vessels (R. C. 1845, p. 180), in so far as it 
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CONSTITUTIONAL LAW—( Continued.) 


confers liens in cases of collision occurring in navigating the waters of 
the state of Missouri, is not in conflict with the constitution of the Uni- 
ted States. Yore v. Steamboat C. Bealer, 426. 


CONSTRUCTION AND INTERPRETATION. 
See Desr. CovEeENANT. AGREEMENT. CONVEYANCE. WILLS AND 


TESTAMENTS. LEASE. Practice, 3. 


1. The rule of construction that deeds must be construed most strongly 


against those executing them, though applicable to indentures as well 
as to deeds poll, should not be invoked until all other rules fail; rules 
of construction are framed to be used as aids in arriving at the inten- 
tion of the parties to the instrument to be construed; this intention, if 
consistent with the rules of law, must be carried out. Biddle v. Van- 
deventer, 500. 


CONTRACT. 
See AGREEMENT. CovENANT. MuUTUALITY OF CONTRACTS. 


CONVEYANCE. 
See Husspanp anp Wire, 1. Covenant, 1, 8. Fraup anp Fravup- 


ULENT CONVEYANCE. 


1. A purchaser at a sheriff’s sale is a purchaser within the meaning of the 


recording acts. Draper v. Bryson, 108. 


2. Under the act of February 1, 1817, (1 Terr. Laws, p. 548,) a purchaser 


at a sheriff’s sale, who took with notice of a prior unrecorded deed, 
was postponed to the prior purchaser. Jd. 


8. Although a covenant for quiet enjoyment is implied from the word 


“demise” in a lease, this implication will not be raised where it is ex- 
pressly stipulated in the lease that nothing therein contained shall be 
construed to imply a covenant for quiet enjoyment. Maeder v. Caron- 
delet, 112. 


4. The deed of Pierre Chouteau to his son Auguste P. Chouteau, dated 


September 22, 1818, operated to convey to said Auguste only that por- 
tion of Chouteau’s Spanish concession as lay within the concession as 
surveyed by the United States; the tract thereby conveyed did not ex- 
tend to Labeaume’s ditch. (See Picot v. Page, p. 402, note.) Picot 
v. Page, 398. 


CORPORATION. 
See Rartroap CoRPORATIONS. 


1. Acts of the directors of a corporation, to bind the corporation, must be 


done in their official capacity. Barcus v. Hannibal, Ralls County and 
Paris Plank Road Co., 102. 


2. A demand against a corporation for damages for the loss of a steam- 


boat through the negligence of its agents is not a debt of the corpora- 
tion within section 18 of the first article of the act concerning corpora- 
tions, (R. C. 1845, p. 284,) which makes the stockholders jointly and 
severally liable if the corporation fail to give notice annually of all the 
“existing debts” of the corporation. Cable v. McCune, 871. 
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COUNTY BUILDINGS. 


1. In erecting county buildings the county courts must strictly pursue the 
provisions of the act concerning county buildings. (R. C. 1845, p. 286; 
R. C. 1855, p. 498.) Wolcott v. Lawrence County, 272. 

2. No recovery can be had against a county on a quantum meruit for erect- 
ing a court-house for the county; a recovery, if had at all, must be 
had upon a special contract entered into in conformity to the provisions 
of the act providing for erecting county buildings. (R. C. 18465, p. 
286.) Id. 


COUNTY COLLECTOR. 

See APPLICATION OF PAYMENTS. 
COUNTY COURTS. 

See ApMINISTRATION. County BuILDINGs. 
COVENANT. 


See Warranty. Motvuaity oF Contracts. AGREEMENT. 


1. Although a covenant for quiet enjoyment is implied from the word 
“demise” in a lease, this implication will not be raised where it is ex- 
pressly stipulated in the lease that nothing therein contained shall be 
construed to imply a covenant for quiet enjoyment. Maeder v. Caron- 
delet, 112. 

2. Prior to the revision of 1845 there was no statute in this state limiting 
the time within which actions of covenant might be brought. Jd. 

3. The statutory covenant for further assurances implied in the words 
“grant, bargain and sell,”” embraces such encumbrances only as the 
vendor has control of ; where the defect in the title can not be supplied 
by the vendor—as where there is an outstanding mortgage created by 
his grantor—such vendor can not be made liable on his covenant for 
further assurance. Armstrong v. Darby, 517. 


CREDITORS. 
See ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 
CRIMES AND PUNISHMENTS. 


1. An indictment charging that the defendant feloniously, wilfully, on pur- 
pose and of malice aforethought assaulted C. H. with a loaded pistol, 
and then and there, with said pistol, feloniously, &c., did shoot said C. 
H. with the intent to kill him, is sufficient under section 35 of the se- 
cond article of the act concerning crimes and punishments. (R. C. 
1855, p. 565.) State v. Vaughn, 29. 

2. An indictment, founded on section 33 of the act concerning slaves (R. 
C. 1855, p. 1477), charging that the defendant at, &c., on, &c., “ being a 
tavern-keeper, and duly and regularly licensed to keep a tavern, un- 
lawfully then and there did sell to a certain slave—the name of which 
slave and the name of the owner or master or overseer of which said 
slave are to the jurors aforesaid unknown—intoxicating liquor, to-wit, 
one gill of whisky, for five cents, without permission in writing of the 
master, owner or overseer of said slave being first then and there had 
and obtained so to do,” is sufficient. State v. Guyott, 62, 64. 
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CRIMES AND PUNISHMENTS—( Continued.) 


3. 


An indictment charging that the defendant—who is not alleged to be a 
merchant—did at, &c., ‘“ unlawfully sell to one F. intoxicating liquors, 
to-wit, one gallon and one quart, for the price of ten cents, without hav- 
ing any kind of license for that purpose,” is bad. State v. Runyan, 167. 
State v. Chilton, 170. 


. An indictment charging that the defendant on, &c., at, &c., did “ unlaw- 


fully sell a quantity of spirituous liquors, to-wit, one quantity of whis- 
ky, and did then and there unlawfully permit the same to be drank at 
a place under his control, without then and there having a dram-shop 
keeper’s license, inn-keeper’s license, or any other legal authority to sell 
said spirituous liquors,” &c., is bad. State v. Andrews, 169. State v. 
Andrews, 170. 


. The act concerning merchants and grocers,’approved February 23, 


1858, (Sess. Acts, 1853, p. 111,) authorized the granting of licenses to 
grocers for a year. State v. Andrews, 171. 


. The act entitled “an act to tax and license merchants” (R. C. 1855, 


- p. 1077, § 22,) did not affect grocers’ licenses previously granted under 


10. 


12. 


18. 


‘the act of February 28, 1858; it is only applicable to licenses granted 


after May 1, 1856. Id. 


. An indictment for a rescue should state the nature and cause of the 


imprisonment of the person alleged to have been rescued ; it should 
also state whether the person from whom the rescue was made was a 
public officer or a private person. State v. Hilton, 199. 


. Ifa rescue be made of a person in the custody of a private person, there 


is no offence unless the rescuer knows that the person in custody is 
under arrest for a felony or misdemeanor. Id. 


. Counts for larceny and embezzlement may be joined in the same indict- 


ment; and where they relate to the same transaction it is not error to 
refuse to compel the prosecutor to elect upon which count he would 
proceed. State v. Porter, 201. 

The words “belonging to any other. person,” in section 89 of article 
3 of the act concerning crimes and punishments (R. C. 1855, p. 579), 


” 


, mean any other person than the officer, servant, &c., guilty of embez- 


zlement. Jd. 


. In an indictment founded on section 39 of article 8 of the act concern- 


ing crimes and punishments (R. C. 1855, p. 579), it is not necessary 
that the prosecution should prove by direct and positive evidence that 
the conversion charged is without the consent of a railroad corporation, 
the alleged master or employer. Id. 

In an indictment founded on section 87 of the “act to authorize the for- 
mation of railroad associations and to regulate the same” (R. C. 1855, 
p- 430), it is not necessary to allege a neglect or refusal on the part of 
defendant to pay over on demand the moneys, &c., alleged to have 
been converted. Jd. , 

In the case of an indictment against a ticket agent for embezzling funds 
belonging to a railroad company it is competent for the prosecution to 
show the course of business pursued by the defendant and required by 
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CRIMES AND PUNISHMENTS—( Continued.) 


14. 


16. 


17. 


the rules of the company by introducing in evidence duplicate blank re- 
turns used by the ticket agents of the company ; the prosecution is not 
bound in such case to resort to the blank returns actually filled up and 
transmitted by the defendant as ticket agent to the treasurer of the 
company. Id. 

It is not error to permit a witness for the prosecution to be recalled and 
re-examined after the evidence on the part of the prosecution and also 
on the part of the defence is closed. Jd. 


. An indictment charging that the defendant, a minister of the gospel, 


unlawfully joined in marriage a minor, “without then and there having 
the certificate or presence and consent of the parent or guardian, or 
other person having the care and government of such minor,” is insuf- 
ficient: State v. Ross, 260. 

An indictment is not rendered invalid by reason of an omission to 
state therein the time at which the offence was committed, where time 
is not of the.essence of the offence. (R. C. 1855, p. 1176, § 27.) State 
v. Stumbo, 306. 

A. was indicted for the murder of B. At the trial it appeared in evi- 
dence that the homicide took place under the following circumstan- 
ces: A. went to the house of one ot B.’s tenants for the purpose of re- 
turning some coffee borrowed by his wife; B. accidentally learning that 
A. was present at the house of the tenant, went there with the inten- 
tion of beating him with a stick or club which he had picked up before 
he started ; B. entered the house and ordered A. to leave, which order 
he immediately set about to obey by starting away through a door 
opposite to that at which B. stood with his club; B. commanded him 
to turn and pass through the door at which he stood ; he did so, and as 
he passed through the door B. commenced striking him, he moving off 
rapidly ; B. followed and continued beating him severely with the club 
as he ran; after running from forty to eighty yards, A. turned and in- 
flicted a single blow with a knife, which proved fatal; A. continued 
running and was shot in the back or side by a brother-in-law of B., 
who, together with his father, had accompanied B. when he started to 
attack A. There was evidence showing a feeling of hostility existing 
between the parties and antecedent threats made by A. against B.; 
certain persons—who were privy to, and participants in, an attempt to 
get up a mob to lynch and hang A., and who had, in the guise of friends 
but in concert with those proposing to lynch him, obtained admittance 
to his house on the night of the contemplated mob, and whose testi- 
mony was otherwise discredited—also testified that A., while confined 
to his bed in consequence of the wounds and bruises received by him, 
declared in their presence that when B. ordered him to leave the house, 
he (A.) intended to kill him on the door-sill, but, seeing others about, 
he concluded not to kill him until he had drawn him away from the 
presence of his friends, when he could have some chance of escape. 
There was no evidence showing or tending to show that A. went to 
the house of B.’s tenant with the view of provoking a difficulty with 
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CRIMES AND PUNISHMENTS—( Continued.) 


B. The court gave the following instruction to the jury: “If the jury 
believe from the evidence that the defendant went to the house or mill 
of deceased and one T. S. Talbot with the intention of provoking a 
difficulty with the deceased in order that- he might take the life of de- 
ceased, John T. Dougherty, and that he did provoke a difficulty with 
the deceased pursuant to such intention, which resulted in the death 
of Dougherty, they will find him guilty, although they should believe 
that the deceased, Dougherty, committed the first assault.” The jury 
found the defendant guilty of murder in the first degree. No excep- 
tions were taken or saved to the rulings of the court by the defendant. 
Held, that the testimony adduced did not warrant the verdict of guilty 
of murder in the first degree ; that the court erred in giving the above 
instruction inasmuch as there was no evidence to support it.’ State v. 
Packwood, 340. 

18. The fact that three or more persons, acting in concert, should jointly 
beat and wound another, raises no presumption of law that they assem- 
bled with the intent, or that being assembled they agreed, mutually, to 
assist one another to inflict such wounds, within the meaning of the 
third section of the St. Louis riot act. (Sess. Acts, 1855, p. 455.) 
State v. Kempf, 429. 

19. An acquittal on an indictment for a felonious assault will not bar a pros- 
ecution, before a justice of the peace, for a common assault. State v. 
Wightman, 515. 

20. Where, however, the complaint made before the justice of the peace 
charges an indictable offence above the grade of an assault of which 
the justice has jurisdiction, an acquittal upon an indictment for the 
same felony described in the complaint or affidavit will be a bar to a 
further prosecution on such complaint. Id. 


CUSTOM. 
1. In order that a custom or usage of trade may enter into and affect the 
construction of an agreement, it must be shown to be so general and 


well established that the parties must be presumed to have had knowl- 
edge of it and to have contracted with reference to it. Martin v. Hall, 


886. 
D 
DAMAGES, 
See Trespass, 1, 2, 8. Crarm ann DeLivery or Personat Prop- 
ERTY, 4. 


1. Where one agrees to construct a plank road and fails to complete the 
same in the manner prescribed in the contract, he can only recover, if 
at all, on a quantum meruit. Barcus v. Hannibal, Ralls County and Paris 
Plank Road Co., 102. 

2. The value of the work done must, in such case, be adjusted upon the 
theory that the work, if it had been completed a to the con- 
tract, would be worth the contract price.* Jd. 
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DEBT. 

1. A demand against a corporation for damages for the loss of a steamboat 
through the negligence of its agents is not a debt of the corporation 
within section 18 of the first article of the act concerning corporations, 
(R. C. 1845, p. 234,) which makes the stockholders jointly and sever- 
ally liable if the corporation fail to give notice annually of all the “ex- 
isting debts” of the corporation. Cable v. McCune, 371. 


DEMURRER. 
See Practice. 


DEPUTY SURVEYOR. 
See Lanps anp Lanp TITLES. 


DESCENTS AND DISTRIBUTIONS. 
1. An alien residing in a foreign country can not take land by descent in 
this state. Wacker v. Wacker, 426. 
DILIGENCE. 
See Care. 
DISCOVERY. 
1. Bills for discovery are abolished. Bond v. Worley, 253. 
DIVORCE. 

1. Under the revised code of 1845 a decree of divorce, obtained by fraud, 
might be set aside upon a petition for a review. Mansfield v. Mans- 
Jield, 1638. 

2. Section 14 of the act coneerning divorce and alimony (R. C. 1855, p. 
666) is applicable only to suits for divorce commenced after May 1, 
1856. Id. 

8. The fact that a decree of divorce was rendered in behalf of the plain- 
tiff upon a finding of the facts which omitted to state that the plaintiff 
was an innocent and injured party—both parties appearing to the suit— 
does not render the decree invalid. Schmidt v. Schmidt, 235. 

4. An allowance of alimony may be made although no evidence may have 
been adduced showing the ‘ncome of the husband. Jd. 

5. The court may award alimony payable in quarterly instalments, and 
may authorize the clerk, on a failure to pay any one of such instal- 
ments, to issue execution therefor. Zd. 

6. Where a divorce is sought on the ground of cruel and barbarous treat- 
ment, the inquiry instituted should embrace the conduct of the parties 
toward each other during the period of the alleged misconduct ; proof 
of particular acts of cruelty, especially where the divorce is sought by 
the husband, will not generally be sufficient to authorize a judgment 
of divorce. The conduct of the husband should not, under such cir- 
cumstances, be such as to contribute materially to the wrong and vio- 
lence of which he complains. If the alleged cruel treatment be the 
result of his own ill conduct he can not ‘have the redress sought. 
Doyle v. Doyle, 545. 

7. Except by virtue of statutory provisions the courts can decree alimony 
only as an incident to a judgment of divorce. Jd. 
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DIVORCE—( Continued.) 


8. The separation of a husband from his wife during the pendency of a 
suit by him for a divorce does not constitute an abandonment within 
the meaning of section 9 of the act concerning divorce and alimony 
(R. C. 1845, p. 428); it would not—the husband failing to obtain a 
divorce—authorize a decree for alimony. Jd. 


DRAM-SHOP KEEPER. 
See CRIMES AND PUNISHMENTS. 


K 


EASEMENT. 


1. A right of easement can be created only by deed. Fuhr v. Dean, 116. 
2. A right to enter on another’s land and to remain there for a certain time, 
or indefinitely at the pleasure of the party claiming the privilege, is an 
interest in the land which can only be created by deed. Id. 
8. A license can not be revoked so as to make acts done under it tres- 
passes. Id. 
EIGHTH JUDICIAL CIRCUIT. 
See FEEs. 
EJECTMENT. 
See Limitation, 8, 5, 7, 8, 9. Partition, 2. 


1. As a general rule the statute of limitations will commence running in 
favor of an adverse possession from the date of the accrual of a right 
to dispossess by action the adverse possessor. Gray v. Givens, 291. 

2. An action in the nature of an action of ejectment may be maintained in 
this state on a New Madrid location. (R. C. 1855, p. 690.) Jd. 

8. It is competent for the general assembly to authorize actions of eject- 
ment to be maintained on New. Madrid locations, and the statute of 
limitations to run against New Madrid locators, previous to the issuing 
of patents by the United States ; to do so is no interference “ with the 
primary disposal of the soil by the United States.” Id. 

4. In an action in the nature of ejectment, although the plaintiff claims 
the whole, he may recover an undivided part. Jd. 

5. If he show himself entitled to an undivided interest in the premises in 
controversy, he can recover only such undivided interest, although the 
defendant should be a stranger to the plaintiff’s title; he will hold the 
moiety recovered in common with the defendant. dd. 

ENUREMENT. 
See Equity, 6. 
EQUITABLE ASSIGNMENT. 
See AssIGNMENT. 
EQUITY. 
See AssIGNMENT. WILLS AND TESTAMENTS, 4. 


1. The rule that a purchase of an adverse title by a trustee, mortgagee, 
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EQUITY—( Continued.) 


ao 


or tenant for life, enures to the benefit of the cestui que trust, mortgagor 
or remainderman, is not applicable to cases where there is no title 
whatever in the cestui que trust, &c., and the trustee, mortgagee, or ten- 
ant for life, not being in possession, is guilty of no fraud or unfair deal- 
ing, and derives no unjust advantage from the relation he sustains to 
the cestui que trust. Price vy. Evans, 30. 


. Where the title to which a trust or mortgage attaches fails absolutely, 


the trustee or mortgagee—in the absence of fraud and unfair dealing, 
or unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Jd. 


. Reformation of a written agreement on the ground of mistake will be 


decreed only when the proof of the mistake is clear and satisfactory. 
Able vy. Union Insurance. Co., 56. 


. Where the reformation of a written instrument is sought, the petition 


should state the terms of the contract as sought to be reformed with cer- 
tainty. Jd. 


. By the same law a trustee was not incapacitated to buy the trust prop- 


erty from his cestut que trust; such transactions should, however, be 
closely scrutinized. Salle v. Chandler, 124. 


. A., in 1826, conveyed to B. all the land embraced in a certain Spanish 


concession “ except that heretofore sold by the said A.,” and warranted 
the same free from the claims of himself, and all persons claiming un- 
der him except those who then had deeds of record. Previous to the 
execution of this deed, A. had, in 1818, conveyed to his son C. a por- 
tion of said concession. This deed was duly recorded the day of its 
execution. At the date of the deed to B. in 1826 both A. and B. acted 
as if the deed to C. had not been in existence ; and by many acts and 
declarations A. indicated that he intended by the deed of 1826 to con- 
vey to B. the land embraced in the deed of 1818. The deed of 1818 
having been discovered to be in existence, A. procured in 1838 a recon- 
veyance from his son C. of the parcel conveyed to him in 1818; this 
deed of reconveyance was recorded in 1845. In 1845, A..conveyed the 
land thus reconveyed to him to D. B.’s assignees entered into the pos- 
session of the tract in 1831, and continued in possession thereof, dealing. 
with the property as their own, until ejected by D. Held, that the 
deed of 1838 did not enure to the benefit of B.’s assignees ; that no es- 
toppel could be worked as against A., B. and his assignees having 
been guilty of gross negligence in not examining the records to dis- 
cover what conveyances had been made by A. and placed of record 
previous to the execution of the deed of 1826. Picot v. Page, 398. 


. A joint tenant or tenant in common can not purchase in an outstand- 


ing adverse title and hold the same for his own benefit. Jd. 


. A. died possessed of numerous lots and parcels of land ; a partial parti- 


tion, embracing a portion of said lots, was made, and a lot, that had 
been sold and conveyed away by A. in his life-time, was assigned to B., 
one of his representatives. This lot was embraced in the partition, and 
was assigned by the commissioners to B. by mistake and in ignorance. 
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INDEX. 


EQUITY—( Continued. ) 


on the part of all the parties to the partition suit that it had been 
conveyed away by A. in his life-time. Subsequent proceedings were 
instituted to obtain partition of other lots not embraced in the first suit. 
Held, that, upon ordinary principles of equity, B. would be entitled to 
have this mistake corrected ; that this correction might be made by 
taking the value of the lot into estimation in determining the share to 
be assigned to B. in the lots embraced in the second partition suit. 
Smith v. Sweringen, 551. 


. The value of the lot thus to be taken into consideration is, it would 


seem, its value at the time of the allotment in the first partition pro- 
ceedings. Id. 

This equity in favor of B. is not of such a character as to cease with 
his death ; it would pass by a devise by B. of all his property includ- 
ing the lands embraced in the second partition suit. (Scorr, Judge, 
dissenting.) Id. 


ERECTION OF COUNTY BUILDINGS. 
’ See County Buriipines. 
EVIDENCE. 
See Stature oF Fraups. Lanps anp Lanp TIT Es, 6. SHERIFF’S 


Return, 2. Fraup anp FrRauDULENT CONVEYANCES, 9. LaNDLORD 
AND TENANT. Divorce, 6. APPLICATION OF PaYyMENTS, 4, 5, 6. 


. Reformation of a written agreement on the ground of mistake will be 


decreed only. when the proof of the mistake is clear and satisfactory. 
Able v. Union Insurance Co., 56. 


. The question whether there is a fatal variance between the allegations 


of a petition and the proof is a question for the court. Birch v. Ben- 
ton, 154. 


. In an action of slander the slanderous words must be proved as charged ; 


proof of equivalent words is not sufficient. Jd. 


. In an indictment founded on section 39 of article 3 of the act concern- 


ing crimes and punishments (R. C. 1855, p. 579), itis not necessary 
that the prosecution should prove by direct and positive evidence that 
the conversion charged is without the consent of a railroad corporation, 
the alleged master or employer. State v. Porter, 201. 


. In the case of an indictment against a ticket agent for embezzling funds 


belonging to a railroad company it is competent for the prosecution to 
show the course of business pursued by the defendant and required by 
the rules of the company by introducing in evidence duplicate blank re- 
turns used by the ticket agents of the company ; the prosecution is not 
bound in such case to resort to the blank returns actually filled up and 
transmitted by the defendant as ticket agent to the treasurer of the 
company. Id. 


. It is not error to permit a witness for the prosecution to be recalled and 


re-examined after the evidence on the part of the prosecution and also 
on the part of the defence is closed. Jd. 


. In an action against A. and B. as partners, the declarations of A. are 


inadmissible in behalf of B. to disprove the partnership alleged; nor, 
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EVIDENCE—( Continued.) 


10. 
11. 


12. 


13. 


14. 
15. 


16. 


17. 


18. 


19. 


where B.’s declarations are resorted to in such case to prove the partner- 
ship as against him, can he disprove such declarations by declarations 
of a contrary character made by himself. Clark v. Huffaker’s Adm’r, 
264. 


. A. and B. were jointly indicted for a felonious assault; A. was tried 


separately and convicted, and his punishment assessed at the payment 
of a fine ; afterwards, upon the trial of B., A. was offered as a witness 
in his behalf: held, although it did not appear that he had paid the fine, 
that he was a competent witness. State v. Stotts, 307. 


. Quere, Whether the admissions of an administrator, a party to a suit, 


are admissible in evidence against the estate of which he is the admin- 
istrator. Allen v. Allen’s Adm’r, 327. 

If the administrator be a distributee his admissions are evidence. Jd. 
Where a cause is tried by the court without a jury and evidence is ad- 
duced to prove a fact in issue, and the same, after having been seen 
and examined by the court, is ruled out as inadmissible, this will be 
regarded as equivalent under the circumstances. to declaring the evi- 
dence thus excluded insufficient to establish the fact sought to be proved 
thereby. Uhbsdell § Pierson v. Cunningham, 385. 

In order that a custom or usage of trade may enter into and affect the 
construction of an agreement, it must be shown to be so general and 
well established that the parties must be presumed to have had knowl- 
edge of it and to have contracted with reference to it. Martin v. Hall, 
386. 

The fact that three or more persons, acting in concert, should jointly 
beat and wound another, raises no presumption of law that they assem- 
bled with the intent, or that being assembled they agreed, mutually, to 
assist one another to inflict such wounds, within the meaning of the 
third section of the St. Louis riot act. (Sess. Acts, 1855, p. 455.) 
State v. Kempf, 429. , 
State v. McO’Blenis, 24 Mo. 402, affirmed. State v. Houser, 481. 

A deposition of a witness, taken upon the preliminary examination be- 
fore a committing magistrate, in the presence of the accused, is not 
admissible in evidence on the trial upon proof that the witness is be- 
yond the jurisdiction of the court. Jd. 

If, however, the absence of the witness at the trial is procured by the 
defendant, the deposition would be admissible in evidence. Zd. 

In a suit against a corporation, a stockholder thereof is a competent 
witness in behalf of the corporation; he is not a person for whose im- 
mediate benefit the suit is defended, although, in case of a deficiency 
of corporate property, his individual property would be liable to be 
taken on execution to double the amount of his stock. Barclay v. 
Globe Mutual Insurance Co., 490. 

Quere, would he be a competent witness if the corporation should be 
shown to be insolvent? Jd. 

Where there is any evidence, however slight, tending to prove a fact 
in issue, the court should not take the case from the jury by ruling that 
there is no evidence tending to prove such fact. Rippey v. Friede, 523. 
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INDEX. 


EVIDENCE—( Continued.) 
20. It is not necessary, in every case where an issue is raised as to the free- 


dom or slavery of a person of color, that his freedom should be proved 
by showing a strict compliance with the statutory requirements in re- 
spect to emancipation. In suits other than those for freedom, admis- 
sions of the former owner that he had set the alleged slave free, and even 
presumptions, may be resorted to to establish the alleged freedom. 
Durham v. Durham, 507. 

Where, in an action of unlawful detainer, the defendant admits that 
he is in possession of the premises under and by virtue of a lease ex- 
ecuted by the plaintiff, he can not be permitted to invoke the presump- 
tion that the plaintiff, being a person of color, is a slave and conse- 
quently incapacitated to make a lease or to maintain such a suit. 
Helmes v. Stewart, 529. 


22. In matters of science and skill the opinions of experts only can be re- 


ceived in evidence. Wagner v. Jacoby, 532. 


23. A. instituted an action against B. on a judgment of a sister state. 


From the transcript offered in evidence it appeared that the clerk cer- 
tifying the same was clerk of a court other and different from that in 
which the judgment was rendered. It appeared also from his certificate 
that the record of the cause had been transferred by law to the court of 
which he was clerk, and from the record itself it appeared that two 
several executions had been issued by said clerk upon said judgment, 
and levies and execution sales made thereunder. Held, that the tran- 
script was admissible in evidence although no law authorizing the 
transfer was produced. Manning v. Hogan, 570. 


EXECUTION. 
See Hussanp AnD WIFE, 3. 
7 


An execution, issued under a judgment against one of two partners, may 
be levied upon his entire interest in the partnership effects or upon 
his interest in any portion of such effects. Wiles v. Maddox, 77. 


. In levying such an execution upon partnership property, the sheriff may 


seize and take into his possession a portion or the whole of the partner- 
ship effects, and, it would seem, may give possession to the purchaser 
thereof at the execution sale. (RicHarpson, Judge, dissenting, hold- 
ing that such an execution can be levied only upon the debtor partner’s 
entire interest in the partnership property and not upon his interest in a 
portion thereof; that in executing the writ the sheriff can not take the 
partnership property levied upon from the possession of the solvent 
partner and surrender it to the purchaser at the execution sale. Id. 


. The purchaser at such sale acquires only the interest of the debtor part- 


ner in the partnership effects sold. Id. 


. An execution, issued under a judgment against one of several partners, 


will be a lien on such partner’s interest from the time of its delivery to 
the sheriff. Jd. 


. A formal levy of an execution alone, where the property levied upon 


is returned to the defendant, operates no extinguishment of a judg- 
ment. Blackburn v. Jackson, 308. 
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EXECUTION—( Continued.) 

6. Where a suit is brought for foreclosure of a mortgage the administrator 
of the mortgagor, being a party thereto, should defend the suit; his 
omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader vy. Cadwallader, 76. 

7. Where land is sold and a title bond given by the vendor, the interest of 
the vendee may be seized and sold under an execution against him. 
Lumley v. Robinson, 364. 


EXECUTIVE POWER. 
See CoNSTITUTIONAL Law. 


‘ 


F 


FEES. 


1. The “act to regulate the fees of the circuit attorney of the eighth judi- 
cial circuit,” approved March 1, 1851, (Sess. Acts, 1851, p. 216,) is an 
act specially applicable to St. Louis county within the meaning of sec- 
tion 23 of the act concerning the revised statutes, approved December 
6, 1855, (R. C. 1855, p. 1027,) and, consequently, it was not repealed 
by the act regulating fees contained in the revised code of 1855. (R. 
C. 1855, p. 756.) Mauro v. Buffington, 184. 


FELONIOUS ASSAULT. 

See Crimes anp PUNISHMENTS, 1. 
FENCES. 

See Rartroap Corporations, 1, 2, 3, 4, 5, 6. 
FERRY. 

See Practice, 41. 


FINDING OF THE FACTS. 
See Practice, 22, 23. 


FORCIBLE ENTRY AND DETAINER. 
See Evipenceg, 21. 


1. Where one having title to land and a right of entry enters thereon, al- 
though the entry be by force, the common law affords no civil remedy 
to the party dispossessed ; he must resort to the statutory remedy by 
action of forcible entry and detainer. Fuhr v. Dean, 116. 

2. To maintain an action of forcible detainer the plaintiff must be entitled 
to the possession of the premises in controversy. Reed v. Bell, 216. 

3. Where a tenant invites and consents to the entry of a person upon the 
prentises occupied, such entry is not ‘‘ wrongful, without force, by dis- 
seisin,” as against the landlord, within the second clause of section third 
of the act concerning forcible entry and detainer. Jd. 

4. The sixth section of the forcible entry and detainer act (R. C. 1855, 
p. 788) regulates the form and substance of the complaint in an action 
of forcible entry and detainer. Jsh v. Chilton, 256. 
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1. 


INDEX. 


FORCIBLE ENTRY AND DETAINER—( Continued.) 
5. 


A complaint in an action of unlawful detainer in the following form : 
“Plaintiff states that defendant unlawfully detains from him a tract of 
land belonging to plaintiff [describing it]; that said farm belongs to 
plaintiff, and the defendant wrongfully and unlawfully detains the same 
from plaintiff, and has since the first day of March, 1856; that said 
premises are worth twenty dollars per month,” is sufficient. Jd. 


. If a tenant holds over the premises demised with the acquiescence of 


his landlord, he is not guilty of an unlawful detainer. Jd. 


. To enable a party to maintain an action of forcible entry and detainer 


it is not necessary that the entry should be with actual force; it is 
sufficient if the entry be made against the will of the party in actual 
lawful possession. Dennison v. Smith, 487. 


. To maintain an action of forcible entry and detainer, it is not necessary 


that the plaintiff should prove an entry by the defendant with actual 
force : there may be a forcible entry in the sense of the statute without 
the use of violence or of threats. Wunsch v. Gretel, 580. 


. To maintain an action of unlawful detainer it is necessary that the plain- 


tiff should have once been in the lawful possession of the premises in 
controversy. A vendee can not maintain such an action against his 
vendor for a refusal to deliver up the premises sold at the time agreed 
upon. Wood v. Dalton, 581. 


FORFEITURE. 
1. 


Under the act of December 22, 1824, (R. C. 1825, p. 211,) as well as 
under the act of February 6, 1839, (Sess. Acts, 1839, p. 210,) the trus- 
tees of the town of Carondelet had power to make leases of the com- 
mon of the town; they might under said act, in accordance with a town 
ordinance to that effect, make leases containing a clause of forfeiture for 
nonpayment of rent reserved ; such forfeiture, when declared in pro- 
per form, could not be relieved against, although no demand of rent 
had been previously made. (Taylor v. Carondelet, 22 Mo. 105, affirm- 
ed.) City of Carondelet v. Lauman, 461. Huth’s Adm’r v. City of Ca- 
rondelet, 466. 


FORMER RECOVERY. 
1. 


A. in a certain suit for the recovery of instalments of interest alleged 
to be due on a promissory note, wherein B., the maker, set up that 
the said note had been fraudulently altered so as to make interest pay- 
able from date, recovered judgment. ‘Held, that said judgment was 
conclusive, as against the maker, as to the question of fraudulent alter- 
ation, in a subsequent suit on the note itself. Edgell v. Sigerson, 583. 


FRAUD AND FRAUDULENT CONVEYANCES. 
See Divorce, 1. Srarutre oF Fraups. Bi,is or ExcHaNGE AND 


Promissory Norss, 7. 


The rule that a purchase of an adverse title by a trustee, mortgagee, or 
tenant for life, enures to the benefit of the cestui que trust, mortgagor or 
remairderman, is not applicable to cases where there is no title what- 
ever in the cestui que trust, &c., and the trustee, mortgagee, or tenant 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


10. 


11. 


for life, not being in possession, is guilty of no fraud or unfair dealing, 
and derives no unjust advantage from the relation he sustained to the 
cestui que trust. Price v. Evans, 30. 

. Where the title to which a trust or mortgage attaches fails absolutely, 
the trustee or mortgagee—in the absence of fraud and unfair dealing, or 
unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Id. 

. Where a suit is brought for foreclosure of a mortgage the administrator 
of the mortgagor, being a party thereto, should defend the suit; his 
omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader v. Cadwallader, 76. 


. A conveyance made in fraud of creditors is valid as against the grantor 


and his heirs ; it can not be impeached by his administrator. George v. 
Williamson, 190. 

. A county or probate court has no jurisdiction, in such case, on the appli- 
cation of the administrator, though-made at the instance of creditors, to 
order a sale of the land for the payment of debts. Jd. 

. Where a conveyance is made in fraud of creditors, they, or any one of 
them, may in an equitable proceeding have the same set aside. The 
creditor who first files his petition obtains thereby, it seems, a priority 
and is entitled to be first paid from the proceeds of the sale, if a sale is 
decreed. Id. 

. The fact that an executor, in applying to a county court for an order 
directing the reservation of the personal estate and a sale of real 
estate for the payment of debts, omits to bring to the notice of the 
court the will of the testator of record in said court, in which he directs 
that all his debts should be paid out of the personal effects of his estate. 
will not of itself affect the executor with a fraudulent intent in procur- 
ing the order. Overton v. Webster, 332. 

. Should the plaintiff in an execution, acting in concert with the defen- 
dant therein, purchase in the property of such defendant with a view 
to cover up the same from the latter’s creditors, the transaction would 
be fraudulent and the other creditors may treat the execution sale and 
the sheriff’s deed as nullities. Dallam v. Renshaw, 538. 

- When all the facts bearing upon the question of the intent of such a 

transaction will as well consist with honesty as with dishonesty and 

fraud therein, the court ought not to find the same to be corrupt and 
fraudulent ; the proof of fraud should be perfectly satisfactory. Jd. 

Where it appears from the face of a deed that it is a conveyance in trust 

to the use of the grantor, the courts will, as a matter of law, declare 

it void as against creditors. Zeigler v. Maddox, 575. 

If it be sought to impeach a deed for fraud as against creditors, and 

the fraudulent intent be not apparent upon the face of the deed, it 

must be established by extraneous evidence ; the triers of the fact—the 
jury, or the court sitting as a jury—must respond to the issue raised 
as to the existence of the alleged fraudulent intent. Jd. 


FREEDOM. 


See SLAVERY. 
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G 


GROCER. 
See Crimes AND PUNISHMENTS, 8, 4, 5, 6. MERCHANTS. 


GUARDIANSHIP. 
1. A guardian died and a final settlement of his guardianship was made by 


his administrator, and by such settlement a certain sum of money was 
found to be due to the ward; held, in a suit on the guardian’s bond, 
that this settlement by the guardian’s administrator was binding on his 
estate, and created a prima facie liability on the part of his sureties. 
State, to use of Brent, v. Grace’s Adm’r, 87. 


H 


HABEAS CORPUS. 
See Practice AND ProcrEpiNnGs In Criminat Caszs, 9, 10. 


1. No action at law can be maintained by a parent for the possession of 


his child; if the child be unlawfully restrained of his liberty a writ 
of habeas corpus should be resorted to. Dowling v. Todd, 267. 


HUSBAND AND WIFE. 
See Divorce. 
1. 


By the law of Kentncky in the year 1830 a married woman had full 
power of disposition over personal property vested in her for her sole 
and separate use; the joinder of her husband in a deed of transfer ex- 
ecuted by her would not affect its validity. Sallee v. Chandler, 124. 


. By the law of Kentucky at that time a reversionary interest in slaves 


belonging to a woman at the time of her marriage vested immediately 
in her husband. Id. 


. The act of March 5, 1849, (Sess. Acts, 1849, p. 67,) exempting certain 


property of wives from certain debts of their husbands, is not applica- 
ble where such debts were contracted before the passage of the act. 
Hockaday v. Sallee, 219. 

A promissory note assigned to a wife is subject to attachment for the 
debt of the husband. Jd. , 


5 A merchant dealing with a wife living apart and separated from her 


husband must take notice of such separation; he can not recover of 
the husband for any supplies furnished to the wife unless the separation 
be on account of the misconduct of the husband, or by the mutual con- 
sent of husband and wife without an adequate allowance for her sup- 
port. Reese v. Chilton, 598. 


. If the wife leave her husband without cause, he will not become liable, 


by receiving her back, for necessaries supplied to her during her un- 
lawful absence. Id. 


~— RIE 








ILLEGAL CONSIDERATION. 

See Pustic Poricy. 
INDICTMENT. 

See CrIMES AND PUNISHMENTS. 
INDIVIDUAL LIABILITY. 

See Rartroap CoRPORATIONS. 
INSTRUCTIONS. 

See Practice. 
INTERPLEA. 

See ATTACHMENT. 


J 


JUDGMENT. 


See Divorce, 1. JupGMENT oF SiIsTER STATE. ASSIGNMENT. JUDG- 
MENT BY CONFESSION. CONDEMNATION AND APPROPRIATION OF PRI- 
VATE Prorerty TO Pusric USEs. 


JUDGMENT OF A SISTER STATE. 
See Execution, 5. 


1. A. instituted an action against B. on a judgment of a sister state. From 
the transcript offered in evidence it appeared that the clerk certifying 
the same was clerk of a court other and different from that in which 
the judgment was rendered. It appeared also from his certificate that 
the record of the cause had been transferred by law to the court of 
which he was clerk, and from the record itself it appeared that two sev- 
eral executions had been issued by said clerk upon said judgment, and 
levies and execution sales made thereunder. Held, that the transcript 
was admissible in evidence although no law authorizing the transfer 
was produced. Manning v. Hogan, 570. 

2. Under the revised code of 1845 no lapse of time short of twenty years 
from the time of the rendition of a judgment of this or a sister state 
would bar a right of action on such judgment. Id. 

3. Ina suit on a judgment of a sister state the record showed that the 
writ of summons was returned “executed in full;” Aeld, that there 
was prima facie evidence of jurisdiction of the person. Blackburn v. 
Jackson, 308. 


JUDGMENT BY CONFESSION. 


1. Although a judgment by confession may have been rendered by a clerk 
in vacation, under article 22 of the practice act of 1849 (Sess. Acts, 
1849, p. 96), upon a verified statement defective in that it did not 
sufficiently set forth the facts out of which the confessed liability arose, 
it is not therefore a nullity ; unless set aside or vacated its validity can 

not be questioned collaterally. Gilman v. Hovey, 280. 
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INDEX. 


JUDGMENT BY CONFESSION—( Continued.) 


2. 


Judgments confessed under article 22 of the practice act of 1849 are 
liens upon real estate. Id. 


JUDGMENT LIENS. 
See JupGMENT BY CONFESSION. 
JURISDICTION. 
See Circuit Court or Sr. Louis County. Justices’ Courts. Ap- 


MINISTRATION, 3. 


JUSTICES OF THE PEACE. 
See Justices’ Courts. 


JUSTICES’ COURTS. 
See ASSAULT AND BatTTery. 


1. 


Inferior tribunals not proceeding according to the course of the common 
law are confined strictly to the authority given ; it must appear on the 
face of their proceedings that they have jurisdiction. State v. Metz- 
ger, 65. 


. Justices of the peace have no jurisdiction, under the “act to define the 


jurisdiction and regulate the proceedings of justices’ courts in cases of 
breaches of the peace” (R. C. 1855, p. 977), in cases of assault and bat- 
tery, unless the offence be committed in their respective counties. Jd. 


. Where, in the case of a prosecution before a justice of the peace for an 


assault and battery, a conviction is had and the defendant appeals to the 
circuit court, he is entitled to have the prosecution dismissed if the 
transcript of the justice does not show that the offence complained of 
was committed in the county in which the justice held his court. Zd. 


. The practice act of 1849, except the 25th article, did not apply to pro- 


ceedings before justices of the peace. Glasby v.' Prewitt, 121. 


. Justices of the peace have jurisdiction in actions of trover only in cases 


where the damages claimed do not exceed fifty dollars. Jd. 


. After a justice of the peace having in charge the examination of a per- 


son under arrest upon a charge of crime issues his warrant of commit- 
ment and delivers the same to the sheriff, the prisoner can be discharged 
from custody, on bail or otherwise, only by a court or magistrate au- 
thorized by law to issue writs of habeas corpus. Justices of the peace 
have no power to issue writs of habeas corpus. State v. Randolph, 213. 


. The committing justice can not approve a recognizance taken by 


another justice ; nor can a justice, who does not sit at nor assist in the 


examination, take a recognizance for the appearance of the prisoner. 
Ta. 


. Justices of the peace have no jurisdiction except that conferred upon 


them by statute. Williams v. Bower, 601. 


. A summons issued by a justice of the peace and made returnable in a 


less time than the law permits—as if, in St. Louis county, it be made 
returnable to a day less than fifteen days after the date thereof—is 
void; no appearance by moving to set aside a judgment by default 
or to dismiss the suit would cure the defect in the summons. Jd. 
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LANDLORD AND TENANT. 
See LEASE. 


1. 


The sole object of a suit instituted under the St. Louis landlord and 
tenant act (R. C. 1845, p. 1101; see amendments Sess. Acts, 1847, p. 


‘90; Sess. Acts, 1849, p. 64) is to obtain restitution of the demised 


premises ; neither the justice of the peace before whom suit is brought, 
nor the appellate court to which the cause may be taken, is authorized 
to ascertain, so as to bind the tenant collaterally in an action on the 
appeal bond, the amount of the rent due; no such finding would be 
evidence against the tenant of the amount of rent due. Harley v. Mc- 
Auliff, 525. 


LANDS AND LAND TITLES. 


4, 


an 


A contract entered into, in behalf of the United States, by the surveyor 
general of Missouri and Illinois, with one of his deputy surveyors, for 
the surveying of the public lands, is the contract of the United States 
government and not of the surveyor general. Reed v. Conway, 13. 


. The surveyor general has no power, it seems, to remove one of his 


duly appointed deputy surveyors except for negligence or misconduct 
in office. Jd. 


. Since, however, the only duties of a deputy surveyor are to make sur- 


veys under special contracts, his removal, where he has no such con- 
tract, although wanton and without cause, would give him no cause 
of action against the surveyor general. /d. 


. After the surveyor general has entered into a valid surveying contract 


with a deputy, the surveyor general has no right, without cause, to 
remove such deputy with a view to deprive him of the benefit of his 
contract, or to annul the same. Jd. 


. Where, however, the surveyor general, in interfering with the deputy in 


the execution of his contract, acts in good faith and without malice, the 
fact that he acts unlawfully will not give to the deputy a cause of action 
against him. His acts must be malicious to render him liable. Jd. 


. Where it appears from the “ list of patent certificates prepared for issue 


by the recorder of land, titles, under the act of Congress of February 
17, 1815, (and supplementary acts) for the relief of those inhabitants of 
the county of New Madrid who suffered by earthquakes,” that the re- 
corder had prepared a patent certificate for issue to a New Madrid 
claimant, it will be presumed that a plat of survey of the land upon 
which the New Madrid certificate had been located had been previously 
returned to the recorder. Gray v. Givens, 291. 


. An action in the nature of an action of ejectment may be maintained in 


this state on a New Madrid location. (R. C. 1855, p. 690.) Jd. 


. The statute of limitations commences running against one claiming title 


under a New Madrid location from the date of the return of a plat of 
the survey of the land, upon which the location had been made, to 
the recorder of land titles. Id. 
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LANDS AND LAND TITLES—( Continued.) 


9. It is competent for the general assembly to authorize actions of eject- 
ment to be maintained on New Madrid locations, and the statute of 
limitations to run against New Madrid locators, previous to the issuing 
of patents by the United States ; to do so is no interference “ with the 
primary disposal of the soil by the United States.” Id. 

10. A survey by the United States of the common confirmed to the village 
of Carondelet by the act of Congress of June 18, 1812, was not neces- 
sary to enable her to maintain an action for the possession of the same. 
Funkhouser v. Langkopf, 453. 

11. Nor was it necessary that such survey should be made in order that 
the statute of limitations might commence running against Carondelet 
in favor of an adverse possession of a portion of said common. Jd. 


LAW COMMISSIONER’S COURT. 
See CLraim AND DELIVERY oF PERSONAL PROPERTY. 


LEASE. 

‘See Forrsirure. : 

1. A., on the first day of January, 1842, executed in favor of B. a lease of 
that date ; the words of the lease indicating the duration of the term 
were the following : “‘ To have and to hold the same unto him the said 
party of the second part, and to his executors, administraturs and as- 
signs, for and during the full and complete term of fifteen years from 
the date of these presents, to be complete and ended on the thirty-first 
day of December, in the year eighteen hundred and fifty-seven inclu- 
sive.” Held, that the term created by the lease was one for fifteen 
years and not for sixteen years. Biddle v. Vandeventer, 500. 


LEGISLATIVE POWER. 

See ConsTITUTIONAL POWER. 
LEVY. 

See ExEcurion. 
LICENSE. 

See CRIMES AND PUNISHMENTS. 


1. A right to enter on another’s land and to remain there for a certain time, 
or indefinitely at the pleasure of the party claiming the privilege, is an 
interest in the land which can only be created by deed. Fuhr v. Dean, 


116. 
2. A license can not be revoked so as to make acts done under it tres- 
passes. Id. 


3. Where one of two adjoining proprietors grants permission to the other 
to join fences with him —the fence of each being upon his own land— 
the license thus granted is a personal privilege and is revocable ; a sale 
of his land by such proprietor amounts to a revocation of the license. 
Houx v. Seat, 178. ‘ 

4. A purchaser who takes without notice of an agreement to join fences 
will not be bound thereby. Id. 
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LIENS. 
See Boats aND VESSELS. JUDGMENT BY CONFESSION. VENDOR’S 


LIENs. 


LIMITATION. 


1. 


fo) | 


-~I 


10. 


Prior to the revision of 1845 there was no statute in this state limiting 
the time within which actions of covenant might be brought. Maeder 
v. Carondelet, 112. 


. As a general rule the statute of limitations will commence running in 


favor of an adverse possession from the date of the accrual of a right 
to dispossess by action the adverse possessor. Gray v. Givens, 291. 


. An action in the nature of an action of ejectment may be maintained 


in this state on a New Madrid location. (R. C. 1855, p. 600.) Jd. 


. The statute of limitations commences running against one claiming title 


under a New Madrid location from the date of the return of a plat of 
the survey of the land, upon which the location had been made, to the 
recorder of land titles. Jd. 


. It is competent for the general assembly to authorize actions of eject- 


ment to be maintained on New Madrid locations, and the statute of 
limitations to run against New Madrid locators, previous to the issuing 
of patents by the United States; to do so is no interference “ with the 
primary disposal of the soil by the United States.” Id. 


. A verbal acknowledgment or promise is insufficient to take a case out of 


the operation of the statute of limitations. (R.C. 1845, p. 720, § 13; 
R. C. 1855, p. 1052, § 12.) Blackburn v. Jackson, 308. 


. A survey by the United States of the common confirmed to the village 


of Carondelet by the act of Congress of June 18, 1812, was not neces- 
sary to enable her to maintain an action for the possession of the same. 
Funkhouser v. Langkopf, 453. 


. Nor was it necessary that such survey should be made in order that the 


statute of limitations might commence running against Carondelet in 
favor of an adverse possession of a portion of said common. Jd. 


. Previous to the passage of the acts of February 6, 1839, and of March 


3, 1851, (Sess. Acts, 1839, p. 211, Sess. Acts, 1851, p. 148)—the former 
of which authorized Carondelet to lease, the latter to dispose absolutely 
of her common—she might have maintained an action of ejectment to 
recover possession of any portion thereof adversely held: consequent- 
ly, the statute of limitations might have commenced running against 
her in favor of an adverse possessor. Id. 

Under the revised code of 1845 no lapse of time short of twenty years 
from the time of the rendition of a judgment of this or a sister state 
would bar a right of action on such judgment. Manny v. Hogan, 571. 


LOTTERIES. 
k 





The act of the general assembly of February 8, 1839 (see Sess. Acts, 
1839, p. 311,) entitled “‘an act to amend ‘an act to incorporate the town 
of New Franklin,’ approved January 16, 1833,” only repealed so much 
of the seventh section of the amended act as provided that the board 
of trustees of New Franklin should have power to raise by lottery a 
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LOTTERIES—( Continued.) 


sum of money, not exceeding $15,000, for the construction of a rail- 
road from the bank of the Missouri river to the town of New Franklin. 
The object of the act of 1839 was, not to overthrow the power to raise 
money by lottery, but to divert the application of the money, so to be 
raised, from the construction of a railroad to that of a macadamized 
road. The trustees of New Franklin were authorized, after the passage 
of the act of 1839, to contract, as provided for in the third section of the 
act of February 26, 1835, (Sess. Acts, 1835, p. 56,) with any person to 
have said lottery drawn in any part of the United States, &c. State 
v. Morrow, 181. 

2. The contract entered into in 1842 by the board of trustees of New 
Franklin with Gregory is within the protection of the provision of the 
constitution of the United States, that no state shall pass laws impairing 
the obligation of contracts. Jd. 


M 


MARRIAGE. 

See Huspanp AnD Wire. CRIMES AND PUNISHMENTS, 15. 
MAYOR. 

See City or Sr. Louis. 
MERCHANTS. 


1. The act concerning merchants and grocers, approved February 23, 
1858, (Sess. Acts, 1853, p. 111,) authorized the granting of licenses to 
grocers for a year. State v. Andrews, 171. 

2. The act entitled “an act to tax and license merchants” (R. C. 1855, 
p. 1077, § 22,) did not affect grocers’ licenses previously granted under 
the act of February 23, 1853; it is only applicable to licenses granted 
after May 1, 1856. Id. ° 

MINOR. 
See Crimes anD PunISHMENTS, 15. 


MISTAKE. 
See Equity, 3, 4. 
MORTGAGE. 

1. The rule that a purchase of an adverse title by a trustee, mortgagee, or 
tenant for life, enures to the benefit of the cestuz gue trust, mortgagor or 
remainderman, is not applicable to cases where there is no title what- 
ever in the cestui que trust, &c., and the trustee, mortgagee, or tenant for 
life, not being in possession, is guilty of no fraud or unfair dealing, and 
derives no unjust advantage from the relation he sustains to the cestui 
que trust. Price v. Evans, 30. 

2. Where the title to which a trust or mortgage attaches fails absolutely, 
the trustee or mortgagee—in the absence of fraud and unfair dealing, 
or unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Jd. 
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MORTGAGE—( Continued.) 
8. A judgment was rendered in the year 1829, in favor of one A. B. 


or 


~1 


against one C. D. An execution was duly issued, and certain real es- 
tate of C. D. was seized and sold, and A. B. became the purchaser and 
received the sheriff’s deed therefor. A second execution was duly 
issued, and a levy was made upon certain other real estate of C.D. On 
the day of the sheriff’s sale under this execution, the plaintiff in the ex- 
ecution, A. B., executed and delivered to C. D. the following instru- 
ment in writing: ‘‘ The understanding between C. D. and myself is 
that on the payment of my debt due me from said C. D. I am to recon- 
vey all the property already purchased at sheriff’s sale, and am also to 
purchase in the property to be sold this day by the sheriff, which is also 
to be reconveyed to C. D. on the payment and full satisfaction of my 
debt due as aforesaid. March 31, 1831. [Signed] A. B.” A. B., in 
pursuance of said agreement, did purchase in the various tracts of land 
advertised to be sold. Held—under all the circumstances of the case, 
the lapse of time, the acts of the parties, the insolvency of C. D. from 
before the date of these transactions until his death in 1846 or 1847, the 
issuing with the knowledge of C. D. of other executions and the levying 
of them upon other lands of C. D., the little value of the lands purchas- 
ed at the dates of the levies and sales, the fact that they were largely 
encumbered and were held for the most part under adversary titles— 
that the above agreement should be regarded in the light of a mere tem- 
porary privilege or indulgence granted to C. D. by A. B.; that A. B. 
could not be regarded as holding the lands, purchased in by him under 
said agreement, by way of mortgage. Id. 


. Where a suit is brought for foreclosure of a mortgage the administra- 


tor of the mortgagor, being a party thereto, should defend the suit; his 
omission to defend the suit would not, however, raise a presumption of 
fraud. Cadwallader v. Cadwallader, 76. 


. Where land is sold and a title bond given by the vendor, the interest of 


the vendee may be seized and sold under an execution against him. 
Lumley v. Robinson, 364. 


. Should, however, the vendor, under a judgment rendered in his favor 


for the purchase money or a portion thereof, levy upon the interest of 
the vendee and purchase in the same at the execution sale, he will stand 
just where he stood before the sale; the vendee will still be entitled to 
a conveyance upon the payment of the purchase money. Jd. 


. To entitle the vendee, in such case, to a decree of title, his petition must 


contain an offer to pay the purchase money due. Id. 


MULTIFARIOUSNESS. 


&. 


9 
- 





Where, in a suit against A. and B., a cause of action against A. alone 
is joined with a cause of action against B., the petition is multifarious. 
A demurrer will lie to such petition. Staleup v. Garner, 72. 


. Where, in a suit instituted by C. against A. and B., the petition sets 


forth that A. conveyed a certain tract of land to B. and by mistake mis- 
described the same ; that B. conveyed the same tract to C. and also by 
mistake misdescribed the same, and there is a prayer for the reforma- 
tion of both deeds ; held, that the petition is multifarious. Jd. 
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MULTIFARIOUSNESS—( Continued. ) 
8. It is improper to join in the same petition a cause of action against A. 
and B. with one against B. alone. Doan vy. Holly § Walker, 186. 
MUTUALITY OF CONTRACTS. 


1. A. bought a tract of land of B. and gave his promissory note payable 
at a specified time for the purchase money; B. at the same time gave 
his title bond to A. conditioned for a conveyance at the time specified 
in the note. Held, thatthe promise to pay the purchase money, being 
by a distinct and separate instrument, was not dependent upon the cov- 
enant to convey ; that B. might maintain an action on the promissory 
note without offering to make a conveyance. Thompson v. Crutcher, 
$19. 


N 


NAMING. 

See WILts aNp TESTAMENTS. 
NEGLIGENCE. 

See Care. 


NEW MADRID CERTIFICATES AND LOCATIONS. 
See Lanps anp Lanp TITLES. 

NEW TRIAL. 
See Practice. 

NOTICE. 


See ConDEMNATION AND APPROPRIATION OF PRIVATE PROPERTY TO 
PUBLIC USES. ADMINISTRATION, 2, 3, 4. Britis oF EXCHANGE AND 
Promissory Notes. VENDORS AND PURCHASERS. 


1. Under the act of February 1, 1817, (1 Terr. Laws, p. 548,) a purchaser 
at a sheriff’s sale, who took with notice of a prior unrecorded deed, 
was postponed to the prior purchaser. Draper v. Bryson, 108. 


QO 


OFFICIAL BONDS. 
See APPLICATION OF PAYMENTS. 


P 


PARDON. 

1. An agreement to pay a certain sum for services rendered in securing a 
commutation of the sentence of a convict so soon as the commutation 
should take place, is void as against public policy. Kribben v. Hay- 
craft, 396. 

PARDONING POWER. 
See ConstTiTUTIONAL Law. 
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PARENT AND CHILD. 


1. No action at law can be maintained by a parent for the possession of 
his child; if the child be unlawfully restrained of his liberty a writ 
of habeas corpus should be resorted to. Dowling v. Todd, 267. 


PARTIES. 
See PLEADING. 


PARTITION. 


1. A warranty is implied-in every partition. Picot.v. Page, 398. See 
remarks of Napron, Judge, in Smith v. Sweringen, p. 551. 

2. Where one is in possession of land asserting an exclusive title thereto, 
an action for. partition can not be maintained against him’ by one out 
of possession who claims a common title thereto; the claimant must 

( first establish his title in an action of ejectment. Lambert v. Blumen- 

; thal, 471. 

8. The first judgment in an action of partition is interlocutory : a writ of 
error wili not lie thereto. Ivory v. Delore, 505. 

4. In an action of partition, the plaintiff may, at any time before the cause 
is submitted to the court on the question of confirming the report of the 
commissioners, take a nonsuit. Id. 

5. A. died possessed of numerous lots and parcels of land ; a partial parti- 
tion, embracing ‘a portion of said lots, was made, anda lot, that had 
been sold and conveyed away by A. in his life-time, was assigned to B., 
one of his representatives. This lot was embraced in the partition, and 
was assigned by the commissioners to B. by mistake and in ignorance 
on the part of all the parties to the partition suit that it had been 
conveyed away by A. in his life-time. Subsequent proceedings were 
instituted to obtain partition of other lots not embraced in the first suit. 
Held, that, upon ordinary principles of equity, B. would be entitled to 
have this mistake corrected ; that this correction might be made by 
taking the value of the lot into estimation in determining the share to 
be assigned to B. in the lots embraced in the second partition suit. 
Smith v. Sweringen, 551. 

6. The value of the lot thus to be taken into consideration is, it would 

seem, its value at the time of the allotment in the first partition pro- 

ceedings. Id, 

7. This equity in favor of B. is not of such a character as to cease with 
his death ; it would pass by a devise by B. of all his property includ- 
ing the lands embraced in the second partition suit. (Scorr, Judge, 
dissenting.) — Id. 


PARTNERSHIP. 


1. An execution, issued under a judgment against one of two partners, may 
be levied upon his entire interest in the partnership effects or upon 
his interest in any portion of such effects. -Wiles v. Maddox, 77. 

2. In levying such an execution upon partnership property, the sheriff may 

: seize and take into his possession a portion or the whole of the partner- 

k ship effects, and, it would seem, may give possession to the purchaser 

thereof at the execution sale. (RicHarpson, Judge, dissenting, hold-. 
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PARTNERSHIP—( Continued. ) 


ing that such an execution can be levied only upon the debtor partner’s 
entire interest in the partnership property and not upon his interest in a 
portion thereof; that in executing the writ the sheriff can not take the 
partnership property levied upon from the possession of the solvent 
partner and surrender it to the purchaser at the execution sale. Id. 


. The purchaser at such sale acquires only the interest of the debtor part- 


ner in the partnership effects sold. Id. 


. An execution, issued under a judgment against one of several partners, 


will be a lien on such partner’s interest from the time of its delivery to 
the sheriff. Jd. 


. In an action against A. and B. ‘as partners, the declarations of A. are 


inadmissible in behalf of B. to disprove the partnership alleged; nor, 
where B.’s declarations are resorted to in such case to prove the partner- 
ship as against him, can he disprove such declarations by declarations 
of a contrary character made by himself. Clark v. Huffaher’s Adm’r, 


" 964, 


. One partner has no authority to bind his co-partner by instrument un- 


der seal. Henry County v. Gates, 815. ° 


. If one partner, authorized by his co-partner by instrument not under 


seal to execute a note, executes in his own name and that of his co-part- 
ner a sealed note or bond, no recovery can be had thereon against such 
co-partner ; a plea of non est factum will be made good by such facts. 
Id. to 


PAYMENT. 
See APPLICATION OF PAYMENTS. 


PLEADING. 
See CrIMES AND PUNISHMENTS. SLANDER. 


1. 


2. 


An action upon an administrator’s bond must be brought in the name of 
the state. Sickles v. McManus, 28. 

Where the reformation of a written instrument is sought, the petition 
should state the terms of the contract as sought to be reformed with cer- 
tainty. Able v. Union Insurance Co., 56. 


. Where, in a suit against A. and B., a cause of action against A. alone 


is joined with a cause of action against B., the petition is multifarious. 
A demurrer will lie to such petition. Stalcup v. Garner, 72. 


. Where, in a suit instituted by C. against A. and B., the petition sets 


forth that A. conveyed a certain tract of land to B. and by mistake mis- 
described the same ; that B. conveyed the same tract to C. and also by 
mistake misdescribed the same, and there is a prayer for the reforma- 
tion of both deeds ; held, that the petition is multifarious. Jd. 


. Quere, where the petition is in the ordinary form of a petition in tres- 


pass, not concluding contra formam statuti, and not containing a prayer 
for treble damages, whether a judgment for treble damages under the 
“act to prevent certain trespasses” (R. C. 1845) could be supported. 
Walther v. Warner, 143. 


. The office of an innuendo is to explain the meaning of the defendant in 
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PLE ADING—( Continued.) 


10. 


11. 
12. 


18. 


14. 


using the slanderous words; and this meaning as averred by an innu- 
endo is a question of fact to be decided by the jury. Birch v. Benton, 
154. 


. The facts constituting the cause.of action and the kind of relief sought 


should be set forth in the petition with precision. Bankston’s Adm’r v. 
Farris, 175. 


. It is improper to join in the same petition a cause of action against A. 


and B. with one against B. alone. Doan v. Holly § Walker, 186. 


. Counts for larceny and embezzlement may be joined in the same indict- 


ment; and where they relate to the same transaction it is not error to 
refuse to compel the prosecutor to elect upon which count he would 
proceed. State v. Porter, 201. 

Where there is a misjoinder of causes of action any defendant may de- 
mur to the petition; where, however, there is a joinder of improper 
parties as defendants, the defendant or defendants improperly joined can 
alone demur. Ashley v. Winston, 210. 

Usury must be specially pleaded. Bond v. Worley, 258. 

In an action on a promissory note, an answer, stating that the consider- 
ation of the note -was the sale of a certain tract of land, and that the 
plaintiff (the vendor) had not, at the time of the sale, “title to a portion 
of the land sold,” is insufficient to set up the defence of a partial fail- 
ure of consideration. Thompson v. Crutcher, 319. 

A plaintiff can not set up by way of defence to a set-off a demand against 
the defendant that he might have included in his petition. Dawson v. 
Dillon, 395. 

A plaintiff having an entire demand growing out of a single transac- 
tion can not split it up into separate suits. Wagner vy. Jacoby, 532. 


PRACTICE. 
See PLeapING. Quo WaRRANTO. JUDGMENT BY CONFESSION. FEES. 


Boats AND VESSELS, 3. PRACTICE AND PROCEEDINGS IN CRIMINAL 
Cases. Haseas Corpus. 


. Where a demurrer to a petition is improperly sustained in part and 


overruled in part, and the court improperly strikes out a portion of the 
petition, and the plaintiff takes a nonsuit, he will be entitled to have 
the nonsuit set aside. Leimer v. Pacific Railroad, 26. 


. To enable the supreme court to determine whether error has been 


committed in giving instructions to the jury, the evidence must be pre- 
served in a bill of exceptions. State v. Vaughn, 29. 


. It is the province of the court and not of the jury to construe written in- 


struments. Caldwell v. Dickson, 60. 


. The supreme court will not review instructions unless the evidence 


introduced be preserved in the bill of exceptions. State v. Guyott, 62, 
64. Lavender v. St. Cloud, 65. 


. Where an answer is stricken out for insufficiency, and the defendant 


prays the court to grant him time in which to file an amended answer, 
the court is not bound to grant delay, as a matter of right, where it would 
operate to delay justice or injure the plaintiff, but may, in the exercise 
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10. 


11. 


12. 


138. 


14. 


15. 


17. 





16. 


INDEX. 


PRACTICE—( Continued.) 


of'a sound discretion, refuse to grant time unless the defendant will state 
the character of the amendment he desires to make. -Cashman v. Ander- 
son, 67. 


. Where a motion to strike out an answer is taken up and disposed of on 


the day it is filed—both parties being present and neither objecting— 
this action of the court can not be assigned for error. Jd. 


. Where an answer is stricken out for insufficiency, and the defendant 


prays the court to grant him time in which to file an amended answer, 
the court is not bound to grant delay as a matter of right; where the 
granting of time in which to answer would operate to delay justice or 
injure the plaintiff, the court may, in the exercise of a sound discretion, 
refuse to grant time unless the defendant, or his counsel if he be ab- 
sent, will make known the character of the amendment he proposes to 
make. Robinson v. Lawson, 69. 


. Where a judgment by nil dicit is rendered, if the demand sued on is 


unliquidated, a writ of inquiry is necessary. Id. 
In cases arising under the practice act of 1849, the assessment of dam- 
ages might have been made, under the writ of inquiry, at the same term 
at which the interlocutory judgment was rendered. Jd. 

In the case of a judgment by nil dicit the traversable allegations of the 
petition are admitted. Id. 

Where the evidence in a cause is oral the supreme court will be less 
inclined to disturb a finding of the facts than in a case where the evi- 
dence is documentary. Cadwallader v. Cadwallader, 76. 

The practice act of 1849, except the 25th article, did not apply to pro- 
ceedings before justices of the peace. Glasby v. Prewitt, 121. 

A report of a referee, to whom a cause had been referred under article 
16 of the practice act of 1849 to report upon the whole issue, stands as 
the decision of the court, and the supreme court will not review the 
same upon the facts unless the evidence be preserved in a bill of excep- 
tions. Hays v, Hays’ Adm’r, 123. 

Quere, where the petition is in the ordinary form of a petition in tres- 
pass, not concluding contra formam statuti, and not containing a prayer 
for treble damages, whether a judgment for treble damages under the 
“act to prevent certain trespass” (R. C. 1845) could be supported. 
Walther v. Warner, 148. 

Where the court in which the cause is tried refuses to treble the dam- 
ages, the supreme court will not review this action unless the evi- 
dence bearing upon the question of “probable cause” be preserved. 
Id. 

In suits for the possession of personal property, under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the re- 
plevin act of 1845 (R. C. 1845, p. 922) are applicable so far as it may 
be necessary to resort to them to prevent a failure of justice ; the pro- 
visions of said article govern as far as they are applicable. Collins v. 
Hough, 149. 

Where, in an action under the 8th article of the practice act of 1849, 
the plaintiff gives a return bond and receives the property sued for, and 





























INDEX. 641 


PRACTICE—( Continued.) 


18. 


19. 


21. 


23. 


24. 


25. 
26. 


27. 


28. 


30. 


81. 


fails to prosecute the action, an assessment of the value of the prop- 
erty and damages for its detention may be made, and judgment against 
the plaintiff rendered, as directed in sections 8 and 9 of the replevin act 
of 1845. Id. 

Summary statutory proceedings against the securities in the return 
bond must be had under section 9 of the 8th article of the practice act 
of 1849. Id. 

Double damages for the detention of the property by the plaintiff can 
not be given against his sureties. Jd. 


. Under the revised code of 1845 a decree of divorce, obtained by fraud, 


might be set aside upon a petition for a review. Mansfield v. Mans- 
Jield, 168. 
Section 14 of the act concerning divorce and alimony (R. C. 1855, p. 
666) is applicable only to suits for divorce commenced after May 1, 
1856. Jd. 


. In suits commenced under the practice act of 1849, where the cause is 


tried by the court without a jury, there should be a finding of the facts. 
Ragan v. McCoy, 166. 

The finding of the facts is a part of the record, and need not be pre- 
served in a bill of exceptions. Jd. 

After a judgment for costs is rendered against the plaintiff, it would be 
error to render a final judgment by default against the defendant with- 
out his appearance and without setting aside the former judgment. 
McElhany v. McHenry, 174. 

McAdams v. McHenry, 22 Mo. 413, affirmed. Jd. 

In a case for the jury it is not proper to direct any fact to be put in 
issue. The issues in such cases are made by the pleadings, and they 
should be submitted to the jury as thus made. Bankston’s Adm’r v. 
Farris, 175. 

A sheriff's return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can not be controverted by answer or 
otherwise in the suit in which it is made. Delinger’s Adm’r v. Hig- 
gins, 180. 

After a defendant has appeared and obtained time to answer and has 
answered, it is too late to object to the sufficiency of the return of ser- 
vice of process. Jd. 


. Judgment affirmed because no bill of exeeptions is filed. Harrison v. 


Davis, 184. 

It is improper to join in the same petition a cause of action against A. 
and B. with one against B. alone. Doan v. Holly, 186. 

An interlocutory judgment rendered at the return term of a cause, in 
an action not founded on a bond, bill or note for the direct payment of 
money or property, can not be proceeded on to final judgment at such 
return term; if, however, such interlocutory judgment be rendered at 
a term succeeding the return term, it may be proceeded on to final 
judgment at the term at which it is rendered. Section 11 of article 12 
of the act concerning practice (R. C. 1855, p. 1280) relates only to the 
disposition of causes at the return terms. Jd. 
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33. 


36. 


37. 


39. 


42. 


43. 


INDEX. 


PRACTICE—( Continued.) 
82. 


An action to foreclose a mortgage given to secure a promissory note is 
not an action founded on a bond, bill or note within section 11 of arti- 
cle 12 of the act regulating practice in civil cases (R. C. 1855, p. 1280) ; 
consequently an interlocutory judgment by default rendered therein 
at the return term can not be proceeded on to final judgment at such 
return term; an interlocutory judgment by default, rendered at a term 
succeeding the return term, may de proceeded on to final judgment at 
the same term at which the default is taken. Jd, 

Judgment reversed for want of a finding of the facts. Parsons v. Cur- 
ry, 189. 


. Where there is a misjoinder of causes of action any defendant may de- 


mur to the petition; where, however, there is a joinder of improper 
parties as defendants, the defendant or defendants improperly joined 
ean alone demur. Ashby ¥. Winston, 210. 


.. The fact that a decree of divorce was rendered in behalf of the plain- 


tiff upon a finding of -the facts which omitted to state that the plaintiff 
was an innocent and injured party—both parties appearing to the suit— 
does not render the decree invalid. Schmidt v. Schmidt, 235. 

An allowance of alimony may be made although no evidence may have 
been adduced showing the income of the husband. Jd. 

The court may award alimony payable in quarterly instalments, and 
may authorize the clerk, on a failure to pay any one of such instal- 
ments, to issue execution therefor. Jd. 


. In suits under section 30 of the act concerning wills (R. C. 1855, p. 


1571,) to contest the validity of wills the supreme court will review 
the proceedings of the lower courts only in matters of law. Litton v. 
Graves, 250. , 

It is too late, after verdict in an action for slander, to object to the 
sufficiency of the justification set forth in the answer. Evans v. Frank- 
lin, 252. 


. Bills for discovery are abolished. Bond v. Worley, 258. 
41. 


The general assembly by an act approved November 15, 1855 (Local 
Sess. Acts, 1855, p. 109) granted to one A. an exclusive right, to keep 
a ferry on the Missouri river within certain limits, and provided that a 
failure to comply with the requisites of the charter should be sufficient 
to authorize the county court to establish another ferry within said lim- 
its. B. applied to the county court for a ferry license within the limits 
of A.’s charter. .A. opposed the granting a license to B. The county 
court granted a license to B. A. appealed to the circuit court, which 
affirmed the judgment of the county court, refusing to try the question 
anew upon the facts. Held, that, conceding that an appeal would lie, 
although none was provided for in the act, the court was not bound to 
try the cause anew. Lewis v. Nuckolls, 278. 

Interpleas can be resorted to in attachment suits only where the prop- 
erty attached is personal property. Gordon v. McCurdy, 304. 

In an action for the recovery of specific real estate, arising under the 
practice act of 1849, the issues to be submitted to the jury are those 
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raised by the pleadings ; it is not proper in such case to direct any fact 
to be put in issue. Overton v. Webster, 332. 


44. Where a cause is tried by the court without a jury and evidence is ad- 


duced to prove a fact in issue, and the same, after having been seen 
and examined by the court, is ruled out as inadmissible, this will be 
regarded as equivalent under the circumstances to declaring the evi- 
dence thus excluded insufficient to establish the fact sought to be proved 
thereby. Ubsdell g Pierson v. Cunningham, 885. 


. Where the trial of an issue of fact, in a case arising under the practice 


act of 1849, does not require the examination of a long account, it is 
improper to refer it against the objection of one of the parties. Martin 
v. Hall, 386. 


. Instructions given to a jury must not be mere abstract propositions of 


law ; they should be supported by the evidence ; where, however, the 
instructions are warranted by the evidence, the supreme court will not 
reverse for the reason that the evidence upon which they are based is 
of little weight. Hofelman v. Valentine, 393. Hasse v. Lemp, 394. 
Where it is sought to remit a portion of a judgment, a new judgment 
must be entered for the amount of the first less the sum remitted. 
Schilling v. Speck, 489. 

Where a cause is tried by a court sitting as a jury and the parties re- 
quest a declaration of the law of the case, the plaintiff should have an 
opportunity, after the court declares the law, to take a nonsuit. Zavw- 
rence v. Shreve, 492. 

Under the practice act of 1849, where a cause was taken by appeal 
from a county to a circuit court and was tried by the court without a 
jury, a finding of the facts was necessary. Foster’s Adm’r v. Rucker’s 
Exec’r, 494. 


. After an appeal is taken in a cause and before the transcript is filed in 


the appellate court, the cause must be regarded as one pending in the 
court to which the appeal is taken. Jd. 


. The first judgment in an action of partition is interlocutory ; a writ of 


error will not lie thereto. Ivory v. Delore, 505. 


. In an action of partition, the plaintiff may, at any time before the 


cause is submitted to the court on the question of confirming the report 
of the commissioners, take a nonsuit. Jd. 

In an action for the possession of personal property under article 8 or 
the practice act of 1849 (Sess. Acts, 1849, p. 82), the plaintiff can not, by 
taking a nonsuit, prevent a judgment being rendered against him for 
a return of the property, or for damages. Berghoff v. Heckwolf, 511. 


. If the plaintiff should dismiss his suit, and the defendant should omit 


to have the damages assessed or judgment rendered for the return of 
property, the defendant would have a complete remedy by action on 
the bond given by plaintiff under section 3 of article 8 of the prac- 
tice act of 1849. Jd. 

The condition in such a bond to prosecute the action is a condition to 
prosecute it with effect, that is, with success ; if the plaintiff voluntarily 
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PRACTICE—( Continued.) 


takes a nonsuit, this will amount to a breach of such condition, and the 
obligee may in an action on the bond recover full damages, within the 
limit of the penalty, without first obtaining a judgment for the return 
of the property or for damages. Jd. 

56. Where there is any evidence, however slight, tending to prove a fact 
in issue, the court should not take the case from the jury by ruling that 
there is no evidence tending to prove such fact. Rippey v. Friede, 528. 

57. Since the-enactment of the practice act of 1849, the supreme court will 
reverse for error committed during the progress of a trial and duly 
excepted to, although the same may not have been brought to the at- 
tention of the court by a motion for anew trial. Wagner v. Jacoby, 
580, 582. 

58. A plaintiff having an entire demand growing out of a single transaction 
can not split it up into separate suits. Wagner v. Jacoby, 582. 

59. A court ought, on a proper motion for that purpose, direct a jury to find 
a verdict in favor of one of several defendants if the facts adduced in 
evidence be such that the jury would not be authorized to find a verdict 
against him. Benoist § Donnelly v. Sylvester, 585. ; 

60. The practice in this state has been to entertain such a motion at the 
close of the case on the part of the plaintiff, before the opening of the 
defence ; the better rule would seem to be that the court may, in its dis- 
cretion, refuse to entertain such a motion at the close of the plaintiff’s 
case, if it is probable that the evidence will be adduced before the whole 
evidence in the cause is closed that would authorize a verdict against | 
the defendant whose acquittal is sought. Id. — 

61. If a new trial be sought on the ground of newly discovered evidence, 
it ought to appear not only that the evidence so discovered is mate- 
rial, but that it is of such a character that it would, if introduced, pro- 
bably produce a different result. State v. Locke, 603. 

62. Justices of the peace have no jurisdiction except that conferred upon 
them by statute. Williams v. Bower, 601. 

63. A summons issued by a justice of the peace and made returnable in a 
less time than the law permits—as if, in St. Louis county, it be made 
returnable to a day less than fifteen days after the date thereof—is 
void; no appearance by moving to set aside a judgment by default 
or to dismiss the suit would cure the defect in the summons. (Jd. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See Fers. Evipence, 8. Practice. Quo WaRRanrTo. 

1. To enable the supreme court to determine whether error has been com- 
mitted in giving instructions to the jury, the evidence must be pre- 
served in a bill of exceptions. State v. Vaughn, 29. 

2. The insufficiency of an indictment may be taken advantage of in the 
supreme court, although no motion in arrest of judgment was made. Id. 

8. Inferior tribunals not proceeding according to the course of the common 

law are confined strictly to the authority given ; it must appear on the 
face of their proceedings that they have jurisdiction. State v. Metz- 
ger, 66. 
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PRACTICE AND PROCEEDINGS IN CRIMINAL CASES—( Continued.) 


4. 


10. 


Where, in the case of a prosecution before a justice of the peace for an 
assault and battery, a conviction is had and the defendant appeals to 
the circuit court, he is entitled to have the prosecution dismissed if the 
transcript of the justice does not show that the offence complained of 
was committed in the county in which the justice held his court. Jb. 


. Counts for larceny and embezzlement may be joined in the same indict- 


ment; and where they relate to the same transaction it is not error to 
refuse to compel the prosecutor to elect — which count he would 
proceed. State v. Porter, 201. 


. In an indictment founded on section 89 of article 3 of the act concern- 


ing crimes and punishments (R. C. 1855, p. 579), it is not necessary 
that the prosecution should prove by direct and positive evidence that 
the conversion charged is without the consent of a railroad corporation, 
the alleged master or employer. State v. Porter, 201. 


. In the case of an indictment against a ticket agent for embezzling funds 


belonging to a railroad company, it is competent for the prosecution to 
show the course of business pursued by the defendant and required by 
the rules of the company by introducing in evidence duplicate blank re- 
turns used by the ticket agents of the company ; the prosecution is not 
bound in such case to resort to the blank returns actually filled up and 
transmitted by the defendant as ticket agent to the treasurer of the 
company. Id. 


. It is not error to permit a witness for the prosecution to be recalled and 


re-examined after the evidence on the part of the prosecution and also 
on the part of the defence is closed. Jd. 


. After a justice of the peace having in charge the examination of a per- 


son under arrest upon a charge of crime issues his warrant of commit- 
ment and delivers the same to the sheriff, the prisoner can be discharged 
from custody, on bail or otherwise, only by a court or magistrate au- 
thorized by law to issue writs of habeas corpus. Justices of the peace 
have no power to issue writs of habeas corpus. State v. Randolph, 213. 
The committing justice can not approve a recognizance taken by 
another justice ; nor can a justice, who does not sit at nor assist in the 
examination, take a recognizance for the appearance of the prisoner. 
Ta. 


11. The discovery of evidence of a character merely cumulative is no 
ground for a new trial. The State v. Stumbo, 306. 
PRESUMPTIONS. 


See APPLICATION OF PAYMENTS. - SLAVERY. EvIDENCE. 
PRINCIPAL AND AGENT. 


See PARTNERSHIP. 
1. 


A contract entered into, in behalf of the United States, by the surveyor 
general of Missouri and Illinois, with one of his deputy surveyors, for 
the surveying of the public lands, is the contract of the United States 
government and not of the surveyor general. Reed v. Conway, 13. 


2. An engineer of a plank road company, who has power under the con- 
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PRINCIPAL AND AGENT—( Continued.) 


tract for the construction of the road to control the contractor, and whose 
duty it is, among other things, after the road is completed, to make an 
estimate of all the work done, has no power, if it be found that the 
road has not been built according to contract, to bind the company to 
adjust the-matter in any particular mode. Barcus v. Hannibal, Rails 
County and Paris Plank Road Co., 102. 

8. Acts of the directors of-a corporation, to bind the corporation, must be 
done in their official capacity. Jd. 

4. A. constituted B. his agent and authorized him to sell a pre-emption 
claim belonging to him; B. sold the land and received the purchase 
money ; the sale was made after the death of A. but in ignorance there- 
of and in good faith; the purchase money was paid to B. after knowl- 
edge on his part and on that of the purchaser of the death of A. Held, 
that A.’s representatives were entitled to recover of B. the purchase 
money so received. Carriger’s Adm’r v. Whittington’s Adm’x, 811. 

PRIVITY. 


See Fraup AND FRAUDULENT CONVEYANCES. 


PROMISSORY NOTES. 
See Brits oF ExcHaNnGE AND Promissory NorEs. 


PUBLIC POLICY. 
See Divorce. 
1. An agreement to pay a certain sum for services rendered in securing a 
commutation of the sentence of a convict so soon as the commutation 


should take place, is void as against public policy. Kribben v. Hay- 
craft, 396. 


PURCHASER. 
See VENDORS AND PURCHASERS. 


Q 


QUO WARRANTO. 


1. A proceeding by information in the nature of a quo warranto isa civil 
and not a criminal proceeding; consequently, in the county of St. 
Louis, the circuit court may entertain jurisdiction thereof. State, on 
relation; §c., v. Lingo, 496. . 

2. A power to remove from office necessarily includes a power to suspend 
from office. Id. 


R 


RAILROAD CORPORATIONS. 

1. The owner of cattle is under no obligation to keep them on his own 
premises’; if, however, he should permit them to roam at large and 
they should go upon the track of a railroad and be injured unavoidably, 
through no want of diligence and care on the part of the agents and 
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RAILROAD CORPORATIONS—( Continued.) 


servants of the railroad company, he would be without redress. Gor- 
man v. Pacific Railroad, 441. 

2. The degree of care to be exercised by a railroad company in prevent- 
ing the destruction of property or other injuries must be proportioned 
to. the dangerous nature of the means and instruments employed by it. 
Id. 

3. Though, as a proprietor, a railroad company is under no greater ob- 
ligation to fence its road than any other. owner of land is to fence the 
same, if the road be not fenced that fact should be considered in esti- 
mating the degree of care to be exercised by the company. Jd. 

4. Railroad corporations, like natural persons, are subject to such reason- 
able police regulations as the legislature may prescribe for the preser- 
vation of the lives and property of the people ; the legislature has power 
to require them’ to fence their roads and to erect and maintain cattle- 
guards at the road crossings, or to respond in damages for all injuries 
arising from an omission so to do, although their charters contained no 
reservation of such a power. Id. 

5. The 51st section of the general railroad act of February 24, 1853, 
(Sess. Acts, 1853, p. 121, 148,) requiring railroad corporations to erect) 
and maintain fences along the lines of their roads where they pass 
through inclosed fields, and cattle-guards at all road crossings, was ap- 
plicable te and binding upon the Pacific Railroad corporation whether 
the provisions of said act were accepted or not by said corporation. Jd. 

6. In actions to recover damages for injuries sustained through the omis- 
sion of a railroad corporation to fence its road as required by section 
51 of the general railroad act of February 24, 1853, the question of 
care and diligence on the part of the corporation, through its agents 
and servants, can not arise. If the road be not fenced as required by 
law, it matters not that the highest care is exercised by the agents of 
the corporation. Id. 

RECOGNIZANCE. 

See APPEAL Bonp. CRIMES AND PUNISHMENTS. 
REFEREE. 

See Practice, 18. 
REFORMATION OF WRITTEN INSTRUMENT. 


8. Reformation of a written agreement on the ground of mistake will be 
decreed only when the proof of the mistake is clear and satisfactory. 
Able v. Union Insurance Co., 56. 

2. Where the reformation of a written instrument is sought, the petition 
should state the terms of the contract as sought to be reformed with 
certainty. Jd. 

RELATION. 
See Warranty, 2, 3. 
REMOVAL FROM OFFICE. 


1. A power to remove from office necessarily includes a power to suspend 
from office. State, ex rel., §c., v. Lingo, 496. 
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REPEAL. 
See FEEs. 


REPLEVIN. 


1. In suits for the possession of personal property, under article 8 of the 
practice act of 1849 (Sess. Acts, 1849, p. 82), the provisions of the re- 
plevin act of 1845 (R. C. 1845, p. 922) are applicable so far as it may 
be necessary to resort to them to prevent a failure of justice ; the pro- 
visions of said article govern as far as they are applicable. Collins v. 
Hough, 149. 

2. Where, in an action under the 8th article of the practice act of 1849, 
the plaintiff gives a return bond and receives the property sued for, and 
fails to prosecute the action, an assessment of the value of the prop- 
erty and damages for its detention may be made, and judgment against 
the plaintiff rendered, as directed in sections 8 and 9 of the replevin 
act of 1845. Id. 

8. Summary statutory proceedings against the securities in the return 
bond must be had under section 9 of the 8th article of the practice act 
of 1849. dd. 

4. Double damages for the detention of the property by the plaintiff can 
not be given against his sureties. Id. 

5. Where there is only an agreement to sell a slave and not a sale executed, 
an action for the possession can not be maintained ; the remedy is an 
action for damages arising from the breach of the contract. Suggett’s 
Adm’r vy. Cason’s Adm’r, 221. 

6. In an action for the possession of personal property under article 8 of 
the practice act of 1849 (Sess. Acts, 1849, p. 82), the plaintiff can not, 
by taking a nonsuit, prevent a judgment being rendered against him 
for a return of the property, or for damages. Berghoff v. Heckwolf, 
§11. 

7. If the plaintiff should dismiss his suit, and the defendant should omit 
to have the damages assessed or judgment rendered for the return of 
property, the defendant would have a complete remedy by action on 
the bond given by plaintiff under section 3 of article 8 of the practice 
act of 1849. Hd. 

8. The condition in such a bond to prosecute the action is a condition to 
prosecute it with effect, that is, with success; if the plaintiff voluntarily 
takes a nonsuit, this will amount to a breach of such condition, and the 
obligee may in an action on the bond recover full damages, within the 
limit of the penalty, without first obtaining a judgment for the return 
of the property or for damages. Id. 

9. In actions in the St. Louis law commissioner’s court for the possession 
of personal property, under article 8 of the practice act of 1849, although 
the court could not entertain jurisdiction where the value of the property 
claimed exceeds $150, yet, if the plaintiff failed to prosecute his action, 
the law commissioner’s court might have rendered judgment against the 
plaintiff for an amount exceeding $150 and within the penalty of the 
bond given by himself. Jd. 








eS ene 





INDEX. 649 


RES ADJUDICATA. 
See FormER RECOVERY. 
RESCUE. 


1. An indictment for a rescue should state the nature and cause of the 
imprisonment of the person alleged to have been rescued; it should 
also state whether the person from whom the rescue was made was a 
public officer or a private person. State v. Hilton, 199. 

2. If a rescue be made of a person in the custody of a private person, there 
is no offence unless the rescuer knows that the person in custody is 
under arrest for a felony or misdemeanor. Id. 

RIOTS. 
See CrimMES AND PUNISHMENTS, 18. 
ROADS AND HIGHWAYS. 


1. Where a road has been opened by order of a county court, the proper 
course to be pursued by one who wishes to have the same closed is to 
apply to the county court by petition, under the 30th and 31st sections 
of article Ist of the act concerning roads and highways (R. C. 1855, p. 
1874) to vacate the same as useless. Bruce v. Saline County, 262. 


S 


SALES. 
See VENDORS AND PURCHASERS. 
ST. LOUIS COUNTY. 
See FEEs. 
ST. LOUIS CRIMINAL COURT. 
See Crrcuir Court or St. Louis Country. 
ST. LOUIS PUBLIC SCHOOLS. 
1. The real estate belonging to the board of public schools of the city of 
St. Louis is liable to be assessed, under and by virtue of ordinances of 
the city of St. Louis, for the construction of sewers, paving of side- 


walks, opening streets, &c. (Lockwood v. City of St. Louis, 24 Mo. 
20, affirmed.) St. Louis Public Schools vy. City of St. Louis, 468. 
SELLING INTOXICATING LIQUORS. 
See Crimes AND PUNISHMENTS. 
SET-OFF. 
1. A plaintiff can not set up, by way of defence to a set-off, a demand 


against the defendant that he might haye included in his petition. 
Dawson v. Dillon, 395. 


SHERIFF’S RETURN. 
See ATTACHMENT, 3. Practice, 63. 
1. A sheriff’s return of process, regular on its face, is conclusive upon 
the parties to the suit; its truth can not be controverted by answer or 


otherwise in the suit in which it is made. Delinger’s Adm’r v. Hig- 
gins, 180. 
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INDEX. 


SHERIFF’S RETURN—( Continued.) 
2. 


In a suit on a judgment of a sister state the record showed that the 
writ of summons was returned “executed in full;” held, that there 
was prima facie evidence of jurisdiction of the person. Blackburn v. 
Jackson, 308. 


SHERIFF’S SALE. - 


See Execution. Fraup anp FRAUDULENT CONVEYANCES. VENDORS 


AND PuRCHASERS, 8, 4. 


SLANDER. 
1. 


Slanderous words charging a man with having whipped his wife are 
not actionable per se; special damage must be alleged and proved. 
Birch v. Benton, 158. 


. Words imputing an indictable offence for which corporal punishment 


may be inflicted as the immediate punishment, and not as the conse- 
quence of a failure to satisfy a pecuniary penalty, are actionable in 
themselves. Id. 


. Under the revised code of 1845, ‘to publish maliciously and falsely, in 


any manner whatever, that any person has been guilty of fornication 
and adultery,” was actionable. Id. 


. The office of an innuendo is to explain the meaning of the defendant in 


using the slanderous words ; and this meaning as averred by an innu- 
endo is a question of fact to be decided by the jury. Id. 


. The question whether there is a fatal variance between the allegations 


of a petition and the proof is a question for the court. Id. 


. In an action of slander the slanderous words must be proved as charg- 


ed; proof of equivalent words is not sufficient. Id. 


. It is too late, after verdict in an action for slander, to object to the suf- 


ficiency of the justification set forth in the answer. Evans v. Frank- 
lin, 252. 


. Words charging that a man had whipped his mother are not actionable 


in themselves ; special damage must be alleged.- Speaker v. McKenzie, 
255. 


SLAVERY. 
See AcrREEMENT, 1. Husspanp anp WIFE, 2. 
LL 


It is not necessary, in every case where an issue is raised as to the free- 
dom or slavery of a person of color, that his freedom should be proved 
by showing a strict compliance with the statutory requirements in re- 
spect to emancipation. In suits other than those for freedom, admis- 
sions of the former owner that he had set the alleged slave free, and even 
presumptions, may be resorted to to establish the alleged freedom. 
Durham v. Durham, 507. 


2. Where, in an action of unlawful detainer, the defendant admits that 


he is in possession of the premises under and by virtue of a lease ex- 
ecuted by the plaintiff, he can not be permitted to invoke the presump- 
tion that the plaintiff, being a person of color, is a slave and conse- 
quently incapacitated to make a lease or to maintain such a suit. 
Helmes v. Stewart, 529. 
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STATUTE OF FRAUDS. 


1. Agreements that may be performed within a year from the making 
thereof are not within the statute of frauds. Suggett’s Adm’r v. Cason’s 
Adm’r, 221. 

2. Where an agreement not in writing has been wholly performed on one 
side, the other party thereto can not interpose the defence of the stat- 
ute of frauds. Id. 

8. A. borrowed of B. $120 to enable him to enter a tract of land and was 
to have the money for a year by giving a mortgage upon the land 
when entered; the land was entered but the mortgage was not given. 
Held, that B. might maintain an action against A. within the year for 
the money so loaned. The agreement to give a mortgage being within 
the statute of frauds, the promise to wait a year for the money was 
therefore without consideration. Binion v. Browning, 270. 

STATUTE OF LIMITATIONS. 


See Lim1TaTION. 


STOCKHOLDER. 
See Evipence, 17, 18. 


SUMMONS. 
See SHerirr’s Return. 
SUPREME COURT. 
See Practice. / 


SURETIES. 
See GuaRDIANSHIP. BILLs oF EXCHANGE AND Promissory Notes, 2. 


SURVEYOR GENERAL. 

See Lanps anp Lanp TITLEs. 
SURVEYS. 

See Lanps anp Lanp TITLES. 
SUSPENSION FROM OFFICE. 

See REMOVAL FROM OFFICE. 


T 


TAX. 

1. The real estate belonging to the board of public schools of the city of 
St. Louis is liable to be assessed, under and by virtue of ordinances of 
the city of St. Louis, for the construction of sewers, paving side- 
walks, opening streets, &c. (Lockwood v. City of St. Louis, 20 Mo. 
affirmed.) St. Louis Public Schools v. City of St. Louis, 468. 

TAXING MERCHANTS. 
See MERCHANTS. 
TORT. 


See TRESPASS. 
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TRESPASS. 


1. Quere, where the petition is in the ordinary form of a petition in tres- 
pass, not concluding contra formam statuti, and not containing a prayer 
for treble damages, whether a judgment for treble damages under the 
“act to prevent certain trespasses” (R. C. 1845) could be supported. 
Walther v. Warner, 148. 

2. Where the court in which the cause is tried refuses to treble the dam- 
ages, the supreme court will not review this action unless the evidence 
bearing upon the question of “probable cause” be preserved. Jd. 

8. The burden of showing “ probable cause” is on the defendant; but it is 
not necessary that he should set it up in his answer. Id. 


TROVER. 


1. Justices of the peace have jurisdiction in actions of trover only in cases 
where the damages claimed do not exceed fifty dollars. Glasby v. 
Prewitt, 121. 


TRUST. 
See Equiry. Fraup anp FRAUDULENT CONVEYANCES. 


U 







































USAGE OF TRADE. 
See Custom. 
USURY. 
1. Usury must be specially pleaded. Bond v. Worley, 253. 


Vv 


VACATING ROADS. 

See Roaps anp Hicuways. 
VARIANCE. 

See EvipEencE, 2,3. ~ 
VENDOR’S LIEN. 


1. Where land is sold and a title bond given by the vendor, the interest ot 
the vendee may be seized and sold under an execution against him. 
Lumley v. Robinson, 364. 

2. Should, however, the vendor, under a judgment rendered in his favor 
for the purchase money or a portion thereof, levy upon the interest of 
the vendee and purchase in the same at the execution sale, he will stand 
just where he stood before the sale; the vendee will still be entitled to 
a conveyance upon the payment of the purchase money. Jd. 

8. To entitle the vendee, in such case, to a decree of title, his petition must 
contain an offer to pay the purchase money due. Jd. 

VENDORS AND PURCHASERS. 
See Execution. Equity, 5. Licensz, 8, 4. Fraup anp Fraup- 

ULENT CONVEYANCES. 

1. The rule that a purchase of an adverse title by a trustee, mortgagee, 
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VENDORS AND PURCHASERS—( Continued.) 


or tenant for life, enures to the benefit of the cestui que trust, mortgagor 
or remainderman, is not applicable to cases where tliere is no title 
whatever in the cestui que trust, &c., and the trustee, mortgagee, or ten- 
ant for life, not being in possession, is guilty of no fraud or unfair deal- 
ing, and derives no unjust advantage from the relation he sustains to 
the cestui que trust. “Price v. Evans, 30. 

2. Where the title to which a trust or mortgage attaches fails absolutely, 
the trustee or mortgagee—in the absence of fraud and unfair dealing, 
or unfair advantage arising out of the relation sustained to the cestui que 
trust or mortgagor—may purchase and hold for his own benefit an ad- 
verse title. Jd. 

3. A purchaser at a sheriff’s sale is a purchaser within the meaning of the 
recording acts. Draper v. Bryson, 108. 

4. Under the act of February 1, 1817, (1 Terr. Laws, p. 543,) a purchaser 
at a sheriff’s sale, who took with notice of a prior unrecorded deed, 
was postponed to the prior purchaser. Draper v. Bryson, 108. 

5. Draper v. Bryson, 17 Mo. 71, affirmed. Id. 

6. A. B., in the presence of his niece, a young lady living with her 
mother and attending school, requested a merchant to furnish goods to 
her and charge the same to him. Held, that goods purchased by her 
before the countermanding of the order were purchased upon the 
credit of the uncle and not of the niece; that she would not be ren- 
dered liable therefor by reason of a revocation or countermand not com- 

i municated to her and of which she had no knowledge. Brent v. Codd, 
196. 

7. Where there is only an agreement to sell a slave and not a sale executed, 
an action for the possession can not be maintained ; the remedy is an 
action for damages arising from the breach of the contract. Suggett’s 
Adm’r v. Cason’s Adm’r, 221. 

8. Agreements that may be performed within a year from the making 
thereof are not within the statute of frauds. Jd. 

9. Where an agreement not in writing has been wholly performed on one 
side the other party thereto can not interpose the defence of the statute 
of frauds. Id. 


VOLUNTARY ASSIGNMENTS. 
See ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


WwW 





WARRANTY. 


1. A. conveyed certain premises to B. with warranty; B. conveyed the 
same to C.; C. agreed to convey the same to D. ; D. entered into pos- 
session and continued in possession thereof until evicted by persons 
claiming under paramount title ; after this eviction D. obtained a decree 
of specific performance in a suit that he had instituted against C. pre- 
vious to the eviction ; this decree vested in D. all the right, title and in- 
terest that C. had in the premises at the date of the saleto D. Held, 

42—voL. XXVI. 
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WARRANT Y—( Continued.) 


inasmuch as there was no interest or estate in C. upon which the decree 
could take effect, that it did not operate an assignment to D. of the 
covenant of warranty so as to enable D. to maintain a suit thereon 
against A. (Per Scorr, Judge.) Vancourt v: Moore, 92. 

Previous to the decree of specific performance in the suit of D. against 
C., C. obtained a judgment against A. in a suit on the covenant of war- 
ranty, which judgment was paid by A., C. indemnifying him against 
any liability to any other person on account of his covenants in his 
deed ; held—it appearing that at the time of the eviction of D. he had 
not paid to C. the purchase money agreed to be paid, and consequently 
had not a complete equitable title as against C.—that the judgment in 
favor of C. against A. was a bar to a suit by D. against A. on the cov- 
enant of warranty ; that the decree would not, in such case, relate back 
to a point of time anterior to the eviction, although, if there had been 
no recovery by C. against A., the decree would so relate and would 
operate as an assignment of the covenant of warranty. (Per Ricn- 
ARDSON, Judge.) Id. 


8. A. having notice of the equitable rights of D. and taking also a bond of 


indemnity from C., the decree would relate back to the time of the sale 
by C.to D. (Per Narton, Judge.) Ud. 

A warranty is implied in every partition. Picot v. Page, 398. See 
remarks of Narton, Judge, in Smith v. Sweringen, p. 551. 


WILLS AND TESTAMENTS. 
1. A bequest to a son-in-law, though he is not designated as such, is a 


naming of the daughter within section 11 of the act concerning wills. 
(R. C. 1845, p. 1080.) Hockensmith v. Slusher, 237. - 


. In suits under section 30 of the act concerning wills (R. C. 1845, p. 


1571), to contest the validity of wills, the supreme court will review the 
proceedings of the lower courts only in matters of law. Letton v. 
Graves, 250. : 


3. A testator died leaving him surviving six children, and four grand- 


children, the children of two deceased daughters. By his will he made 
certain specific devises and bequests to his widow and to others and 
for the payment of debts. To three of his grand-children (daughters 
of one of said deceased daughters) he made a devise as follows: “I 
also give and bequeath to my grand-daughters, M. A. B., M. E. B. 
and F. W.—children of my daughter, F. W. C.—such portion of my 
landed estate as would have been their mother’s had she survived me 
and I had died intestate, to be divided equally between them.” To the 
other grand-child he made a devise as follows: “Taking into consider- 
ation the present state of the remaining members of my family, I think 
it but just and equitable that my grand-daughter, M. J. S., shall re- 
ceive only one-half of such proportion of my landed estate as would 
have been her mother’s had she survived me and I had died intes- 
tate.’ The testator not having named three of his daughters in his 
will, he died intestate as to.them. Held, that the intestacy alluded to 
in these devises to his grand-children was not a total intestacy ; that 
the testator had reference therein to that portion only of his estate 
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WILLS AND TESTAMENTS—( Continued.) 


which was not embraced in the specific devises made by him. Smith 
v. Sweringen, 551. 


4. One J. McH. died leaving him surviving his wife, and five children of 








ages varying from seven to nineteen years. His property consisted 
exclusively of personal property. His will is as follows: “In the 
name of God, Amen. I, I. McH., of, &c., being of sound mind, &c., 
do, therefore, make, ordain, publish and declare this to be my last will 
and testament—that is to say, First, After all my debts are paid and 
discharged, the residue of my estate, real, personal and mixed, I give 
and bequeath and dispose of as follows, to-wit, viz.: All my estate, real, 
personal and mixed, I give to my beloved wife Mary Ann, and all 
money that may be in possession or at interest, or in any situation 
whatsoever at the period of my demise, including any and all dues to 
me then owing, shall to the said wife, Mary Ann, be to her as my last 
will and testament, reserving to her the right of disposal in the man- 
ner following, to-wit, viz.: Provided, however, that if my aforesaid 
wife Mary Ann shall of her own will and free accord unite herself in 
the bonds of matrimony to another person, then the full meaning of 
this will, as above devised, shall be transferred to the surviving children 
of the testator according to law, reserving to the said Mary Ann her 
right of dower according to said law. And further, that if my wife, 
the said Mary Ann, shall remain single during the minority of our 
children, then she shall at their maturity give to the said children, who 
may then be living, their right, title and interest to, and in, for any 
property belonging to my estate, real, personal and mixed, reserving to 
herself the right of dower hereinbefore stated. And further, that the 
division of the said property then existing shall be made equal among 
my children, share and share to each alike, without distinction, pre- 
ferment or feeling. And further, that in order to secure to my said 
wife Mary Ann the furtherance of my will and testament, and to my 
children their right, title and interest hereby bequeathed to them out 
of my property, I hereby appoint and constitute as the executors of 
this, my last will and testament,” &c. Held, that the widow did not be- 
come invested, by virtue of the will, with the power to dispose at pleas- 
ure of the property bequeathed ; that those portions thereof to which 
the children would become ultimately entitled she held as trustee for 
them ; that, although she might, entirely in accordance with the direc- 
tions of the will and in conformity to the trust confided in her, pay over 
to each child, on its arriving at majority, its share of the property be- 
queathed, yet she could not, under all circumstances, be compelled so 
to pay over; that such payment, if it could be enforced at all, must be 
enforced through the intervention of a court of general equity juris- 
diction. Rose § Wife v. McHose’s Exec’rs, 590. 


WITNESS. 
1. A. and B. were jointly indicted for a felonious assault; A. was tried 





separately and convicted, and his punishment assessed at the payment 
of a fine ; afterwards, upon the trial of B., A. was offered as a witness 
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WITNESS—( Continued.) 


in. his behalf: Aeld, although it did not appear that he had paid ™ fine, 
that he was a competent witness. State v. Stotts, 307. 

2. In a suit against a corporation, a stockholder thereof is a pr il 
witness in behalf of the corporation; he is not a person for whose im- 
mediate benefit the suit is defended, although, in case of a deficiency 
of corporate property, his individual property would be liable to be 
taken on execution to double the amount of his stock. Barclay v. 
Globe Mutual Insurance Co., 490. 

3. Quere, would he be a competent witness if the corporation should be 
shown to be insolvent? Jd. 


WRIT. 

See ArracuMentT, 3. Suerirr’s Return. Practice, 68. 
WRIT OF INQUIRY. 

See Practice, 8, 10. 














